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BEFORE THE
TEXAS RACI NG COVM SSI ON
AUSTI N, TEXAS

COMM SSI ON MEETI NG
JUNE 9, 2015

BE | T REMEMBERED t hat the above entitled matter
came on for hearing on the 9th day of June, 2015,
begi nning at 10:31 A M at 105 West 15th Street, Room
120, Austin, Travis County, Texas, and the foll ow ng
proceedi ngs were reported by SHERRI SANTMAN FI SHER,
Certified Shorthand Reporter for the State of Texas.
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APPEARANCES

Comm ssi oner s: ROBERT SCHM DT
RONALD F. EDERER
M KE MARTI N
GLORI A HI CKS
GARY P. ABER
JOHAN T. STEEN, I11
VI CTORI A NORTH
A. CYNTH A LEON
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CHAI RVAN SCHM DT:  Good nor ni ng.
Wel cone. It's 10:31 and I'd call the June 9th neeting
of the Texas Racing Comm ssion to order.

Ms. Welch, will you please call the roll
cal | ?

M5. WELCH: | will.

Chai rman Robert Schm dt ?

CHAl RVAN SCHM DT: Here, please.

M5. WELCH. Comm ssioner Ron Ederer?

VI CE- CHAI RVAN EDERER:  Her e.

M5. WELCH. Conmi ssioner G oria Hi cks?

COW SSI ONER HI CKS:  Present.

M5. WELCH. Conmi ssioner M chael Martin?

COW SSI ONER MARTI N:  Here.

M5. VWELCH.  Conmi ssi oner Vicki Wi nberg?
Commi ssi oner Gary Aber?

COW SSI ONER ABER:  Her e.

M5. WELCH. Conmi ssi oner John Steen?

COW SSI ONER STEEN:  Here.

M5. WELCH. Conmi ssi oner Cynthia Leon?

M5. LEON: Here.

M5. WELCH. Conmi ssioner Victoria North?

M5. NORTH. Here.

CHAl RVAN SCHM DT: Do we have a quorunf

M5. WELCH. Yes, we do.
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CHAI RVAN SCHM DT: Devon, any cards for
publ ic comment ?

M5. BIJANSKY: No, sir.

CHAI RVAN SCHM DT: Okay. The first item
of business is the recognition of Dr. Ken Quirk, our
chief veterinarian, who retired in Muy.

Do any Conm ssioners have any coments?

COW SSI ONER HI CKS: | do.
CHAI RVAN SCHM DT:  Conmi ssi oner Hi cks?
COW SSIONER HICKS: | would just like to

thank Dr. Quirk for the absolutely amazing job he did
the years that | have known him And | felt just very
privileged to work in a lot of the different
conferences we had and the different neetings. And he
was so there for the animals and for the horses and the
dogs and so on top of your gane.

And thank you so nmuch for the tine and
the energy that you gave. You'll be very difficult to
replace if -- | don't think we can. But we really

appreci ate what you gave to the Raci ng Comm ssi on.

Thank you.

MR, QUIRK: Thank you.

COMM SSI ONER MARTIN:  And | second that.
He -- when | cane on the Commi ssion, he did a great job

of teaching me the ropes and letting ne kind of know
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how t hi ngs went and went above and beyond on everything
he did. And | really appreciate it, Dr. Quirk.

CHAI RVAN SCHM DT:  Conmi ssi oner Aber,

Dr. Aber?

COW SSI ONER ABER: | just want to say
how cl assy he is and how he handl es everything real
wel | and he does everything with class. It's a very
difficult job when you deal wth these nedications and
such as that on the track and all the rules and
regul ati ons and have all these people that can get nad
at you. He does a trenendous job. And, you know, one
of the nost inportant things to nme is sonebody to tell
you you did a good job and you worked hard. And | say
good j ob.

COW SSI ONER MARTI N:  Good j ob.

VI CE- CHAI RMAN EDERER: Dr. Quirk, thank
you. You're the best. W appreciate your help.

MR. QUIRK: Thank you. It's very kind of
all of you.

VI CE- CHAI RVAN EDERER:  It's been
terrific. And good fishing for you.

MR. QU RK: Thanks for that as well.

CHAI RVAN SCHM DT:  Now, Dr. Quirk,
unfortunately, you have to cone up and we have to take

a phot ogr aph.
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And nost of our thunder has al ready been
stolen. Doctor of veterinary nedicine, Thoroughbred
owner, consultant, and breeder, and nost recently chief
veterinarian for the Texas Raci ng Comm ssi on.

Congratul ations on a job well done.

He joined us in 2009. He brought
extensi ve experience to the Racing Conm ssion fromthe
private side, worked well with our staff vets, really
hel ped us inplenment what | consider a state-of-the-art
drug testing program

But | think, nore inportantly, as was
di scussed by the other Conm ssioners, he really
provided us -- he educated the Comm ssioners. The drug
testing world is constantly changing. He provided us
with insight and in always a very gracious, |evel headed
character.

You'll be sorely mssed. W want to
t hank you on behal f of the agency. The horsenen thank
you. And the animals thank you. You took care of them
all. And we really appreciate you. You'll be
difficult to replace. Thank you very nuch.

M5. LEON. Maybe he has sonething he
wants to say.

MR. QU RK: You know, I'mgoing to -- I'm

going to resist the tenptation to editorialize and just
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wal k away and say |'ve enjoyed the trip. It's --
t hanks to you for all your -- the sacrifice you make.
You know, |'ve raced in a nunber of jurisdictions. |
real ly think your approach to regulating racing is the
nost obj ective of any Commi ssion that |'ve ever been
I nvolved with. So kudos to you for that.

CHAI RVAN SCHM DT: Moving on to general
busi ness, reports by the executive director regarding
adm ni strative matters, budget and fi nance.

Adri anne, can you present us a budget

updat e?

M5. COURTNEY: Yes.

CHAl RMAN SCHM DT:  Thank you.

M5. COURTNEY: Good norni ng,
Comm ssioners. |'m Adrianne Courtney, chief financial
of ficer.

On pages eight and ni ne of your agenda
packet you will find the agency's fiscal year 2015
operating budget reflecting revenue collection and
expendi tures as of April 30th, 2015. Wth 66.7 percent
of the year conpleted, the agency has collected 6.6
mllion or 71 percent of our projected revenue and has
spent 5.1 mllion or 57.8 of our budgeted
expenditures. W are well within the budget

constraints of the year.
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|'d be happy to answer any questions if
you have them

CHAI RVAN SCHM DT:  Any questions for
Ms. Courtney?

Thank you, ma'am Thank you very nuch.

M5. COURTNEY: You're wel cone.

CHAI RVAN SCHM DT: Report on wagering
statistics. Lila Smth, director of pari-mnmutuels.

Wl cone, Ms. Smth.

M5. SM TH. Good norni ng, Conm ssi oners.
I"mLila Smth.

On pages 10 through 12 of your agenda
packet is the wagering statistic report for the periods
of January 1st through May 31st for both 2014 and
2015. The report reflects total wagering activities
for 2015 has increased for both the greyhound and horse
tracks. Total wagers placed on Texas races has
I ncreased by 2.25 percent in 2015.

| s there any questions, comrents?

CHAI RVAN SCHM DT:  Any questions by any
Conmi ssi oners?

Thank you, Lila. Appreciate you.

Enf orcenent and i nspection reports. Joel
Spei ght, deputy director.

MR. SPEI GHT: Good nor ni ng,
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Conmi ssi oners.

CHAI RMAN SCHM DT:  Joel .

MR. SPEI GHT: On pages 13 and 14 you w ||
find the report on racetrack inspections and regul atory
activities. The Sam Houston Race Park spring Quarter
Hor se neet began on March 27th, 2015, and concl uded on
May 16th. Lone Star Park began its Thoroughbred neet
on April 9th. And Gulf Geyhound Park continues to
operate on its annual schedul e.

Racetrack inspections during this period
were conducted at Lone Star Park, Sam Houston Race
Park, Retama Park, G| espie Race Barn, Gulf G eyhound
Park, Valley G eyhound Park, and Gulf Coast Raci ng.
Working closely with the association, a nunber of
deficiencies were renedi ated during this past reporting
peri od.

For Sam Houston Race Park, the Quarter
Horse neet, the TVMDL reported a total of 11
positives. Two of those were Cass 2. Four were C ass
3. And we had five permtted nedication overages. No
drug positives were reported for Gulf G eyhound during
this sanme tine.

"Il answer any questions you have at
this tine.

CHAI RVAN SCHM DT:  Any Commi ssi oners have
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any questions of M. Speight?

Thank you, Joel. Thank you very much for
the job you do.

Proceedi ngs on racetracks, a request by
G llespie County Fair for approval of tote services
agreenment with United Tote Conpany.

M. Fenner, can you lay out this request
for us?

MR. FENNER  Yes, sir.

G llespie County Fair has submtted a new
tote contract. This entirely replaces the prior
contract with United Tote. W have reviewed the
contract and they have nmade a coupl e of adjustnents
that we requested and we believe that this agreenent is
now in conpliance with the act and the rules. |If
approved, it will beconme effective retroactively as to
February 1, 2015.

The staff recomrends approval .

CHAI RVMAN SCHM DT:  Thank you, Mark.

Any cards for public coment, Devon?

M5. BI JANSKY: No, sir.

CHAl RVAN SCHM DT: No public comrent.

Any di scussi on by the Conm ssion?

"1l certainly entertain a notion to
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approve the totalisator services agreenment between
G llespie County Fair and United Tote Conpany.

COMM SSI ONER HICKS:  1'Il make a noti on.

CHAI RVAN SCHM DT: A notion rmade by
Commi ssioner doria H cks, seconded by Dr. Martin.

"1l call it to a vote. Al those in
favor signify by saying aye.

COW SSI ONERS: Aye.

CHAI RVAN SCHM DT:  Anyone opposed?

That notion carries unani nously.

Moving to the rules section, in
considering Itens A through H, if the Conm ssion w |
i ndulge nme, what |1'd like to do, Mark, is, review ng
themin anticipation of this neeting, I'll ask --
they're very diverse rules.

MR. FENNER  Yes, sir.

CHAI RVAN SCHM DT: The way |'m going to
work through this -- but 1'd also like to avoid 25
votes. So what |I'd like to do is ask you to |ay out
each rule, the rationale and so forth. W'I|l see if
there's any public coment and if Vice-Chair Ederer has
any comrents and di scussion. Then we'll nove on to the
next rule and then vote at the end because | don't
think there's going to be alot of -- if we sense a

di spute, we'll nove forward as needed.
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MR. FENNER  Yes, sir, we can do that.

CHAI RVAN SCHM DT: Okay. So we're first
going to consider a Proposal A to anmend Rul e 309. 8,
Racetrack License Fees.

MR. FENNER  Yes, sir.

As you all may recall, during the
desi gnati on discussion as to Saddl e Brook Park there
was sone di scussion about whether or not there was sone
flexibility to allow the nonoperating racetracks to pay
their annual fees on a nore prorated basis rather than
having to pay what's $230, 000 up front.

We have | ooked at this fromthe staffing
and the budget of the agency's budget standpoint and we
believe that this could be done on a quarterly basis
and still allow the agency to have enough cash fl ow,
particularly at the beginning of the biennium to
continue to operate.

So what this rule would do would -- it
woul d keep the sanme nechanismin place for operating
racetracks. That is, they pay their annual fee on a
nonthly basis prorated. But for those that are
nonoperating, it would allow themto prorate their
annual fee on a quarterly basis.

M5. LEON. So one is on nonthly and one

Is on quarterly.
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MR. FENNER  Yes, mm'am

CHAl RMVAN SCHM DT:  Yes. Yes.

Comm ssioner -- or, Mark, you m ght also point out that
the financing of the racetracks changed significantly
wi th sunset, which was two years earlier.

MR. FENNER  Yes, sir. Previously the
annual fee for the nonoperating racetracks was only
$20,000 a year for the -- for the Cass 2's. And when
t he sunset process conpleted and we had this addressing
of whether or not inactive tracks were naki ng good
faith efforts, one of the things that they offered to
do was to pay a greater percentage of the agency's
operating budget and this subsidizes, in essence, the
operating racetracks and | think has gai ned sone
favorabl e consideration fromthe Comm ssion in the
past, that they are paying a substantially |arger
anount than they have in the past.

So $230,000 for Class 2 horse racetracks
Is a lot of noney for themto be paying, considering
that the cost of actually regulating that racetrack is
fairly m ni mal.

CHAl RVAN SCHM DT:  Any public coment,
Devon?

M5. BI JANSKY: No, sir.

CHAI RVAN SCHM DT: Okay. Vice-Chair
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Ederer, any comment ?

VI CE- CHAl RVAN EDERER:  No.

CHAI RVAN SCHM DT: Okay. Any further
guestions or concerns by any of the Comm ssioners?

Okay. Let's nove on to Proposal B,

309. 365.

MR. FENNER  This cane as a proposal from
Vall ey Race Park and it addresses the issue of
breakage. Breakage is the anmount of a wager that's
| eft over after payouts are cal cul ated down to the
dinme. So anywhere fromzero to nine cents is this
anount that exceeds the dine per payout and this anount
gets accumnul at ed.

Now, until 2007, half of the greyhound
breakage went to the accredited Texas-bred program and
half of it went to the operating budget of the agency.
But at the tine the agency was trying to nove away from
usi ng breakage and al so the outstandi ng uncl ai ned
tickets as a way of funding the agency. So the agency
approached Representative Flores about getting a bil
changed -- or a bill passed to change the nethod of
f undi ng.

This portion about the breakage passed at
that tine and it elimnated the direction of the

breakage -- the 50 percent breakage that went to the
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agency, it no longer described it as going to the
agency, but it did not describe where it went. So as a
practical matter, that noney was retained by the
associ ation, the three greyhound racetracks, that
generated the greyhound breakage. And it's been doing
that for the last eight years.

Val |l ey Race Park would |ike to put that
into a rule, make sure that it is clear, and so that
t hey can plan ahead and be assured that that is where
it's going to go. The staff has no objection to this
proposal. And the staff has made a proposal that's a
little different than what they put forward. CQur
proposal is to create a new rule, 309. 365, Breakage.
It's in your materials. And this was discussed at the
rules commttee and a representative of Valley Race
Park was fine with the staff alternative approach to
reachi ng the sanme end.

CHAI RVAN SCHM DT:  And this is what we've
really been doing for the past couple of years.

MR. FENNER  Yes, sir.

CHAIRVAN SCHM DT: So it just codifies
it, as it were.

MR. FENNER:  Yes.

CHAI RVAN SCHM DT:  Good.

Any public comrent, Devon?
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M5. BI JANSKY: No, sir.

CHAl RMVAN SCHM DT: Vi ce-chair?

VI CE- CHAI RMAN EDERER:  Just reconmend
posti ng.

CHAl RMAN SCHM DT:  Any comments,
guestions, concerns fromany of the Conm ssioners?

Proposal 3, 315.111, Schooling, for
gr eyhounds.

MR. FENNER We've learned that there is
actually an error in the Adm nistrative Code dating
back to 2005. This is the subsection of this rule that
shoul d be tal ki ng about the m ni nrum di stance at which
schooling races nmust be run, but instead it tal ks about
scrat ches.

What we would |like to do is correct the
error, follow the nodel rule that says that the m ni num
di stance for a greyhound schooling race nust be
three-sixteenths of a mle. This was -- this rule was
requested by our racing judges at Gulf G eyhound Park,
and | believe and understand it's supported by the
associ ati on.

CHAl RMVAN SCHM DT:  Yes. (kay.

No comment ?

M5. BI JANSKY: No comment.

CHAI RVAN SCHM DT: Comm ssi oner Ederer,
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recomrend posting?

VI CE- CHAl RVAN EDERER:  Yes.

CHAI RVAN SCHM DT:  Any questions about
this rule change? G eat.

ltem D, 319 -- 319.1.

MR. FENNER Thi s addresses a change in
the testing abilities of the racing |abs across the
country. They have | earned and gathered the ability to
start testing for these naturally occurring substances
that are in race animals' bodies but that trainers
could be manipulating to try and inprove the animal's
performance and affect the outcone of the race. And
t here has been sone record of high |levels of cobalt,
which is a naturally occurring mneral, occurring in
t he Meadow ands and in Australi a.

The RCI nodel rule has been changed to
address this type of issue. Qur rules don't address
this naturally occurring substance issue. Wat we
would Iike to do is anend our rule to track the nodel
rul e | anguage and say that prohibited drugs, chem cals,
or other substances include those substances present in
the horse in excess of concentrations at which such
substances could naturally occur. And this would all ow
us to have the flexibility going forward to try and

address those issues when they conme up. We're a bhit
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away fromthat, but we need the flexibility to do it in

the future.

CHAI RVAN SCHM DT:  Any public comrent ?

M5. BIJANSKY: No, sir.

VI CE- CHAI RVAN EDERER: Recommend
posti ng.

CHAl RMAN SCHM DT:  Good.

| just would like to ask one of our
veterinary coll eagues, what's the normal cobalt |evel?
Does anyone have an idea?

COW SSI ONER ABER:  Well, it's less than
25 parts per billion.

CHAI RMAN SCHM DT: So that's the upper
limts of normal? | sawthat. | just wasn't sure if

that was allowi ng --

COW SSI ONER ABER: | don't know exactly
what it is; but parts per billion, that's awful smal
t here.

MR QU RK: It's said to be 10 parts per
billion.

COMWM SSI ONER ABER:  Natural is 10 parts?

MR, QUIRK: Natural, yeah, background.

CHAI RVAN SCHM DT: So do we test for
erythropoietin admnistration? Do we test for that?

COW SSI ONER MARTIN:  You'll have to ask
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t he | abs about that.

CHAl RVAN SCHM DT: Okay. I'Il ask no
further questions.

COW SSI ONER MARTI N Yeah.

CHAl RVAN SCHM DT:  Any ot her questions?

Ckay. Then we'll nove on.

MR. FENNER  Yes, sir.

We have proposals related to safety
equi pnent. And the Texas rul es have gotten out of date
with the nodel rules. In particular, the Texas rul es
address that safety helnets nust neet ASTM requirenents
and that the safety vest rules have to have a rating of
at least five as defined by the British Equestrian
Trade Associ ati on.

However, the nodel rules now recogni ze a
variety of other testing consortiuns and the standards
adopt ed by those and this has becone a probl em because
our surrounding jurisdictions have recogni zed t he nodel
rule and these other standards. So if we were to start
beginning to strictly enforce our rule, we m ght
require people to go out and purchase this ASTM
equi pnent when they have perfectly satisfactory other
equi pnent. And it's quite expensive to purchase the
vest and the safety hel net.

So what we would like to do is go ahead
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and follow the nodel rule, recognize these alternative
safety standards, and update it. And so we have a
nunmber of changes. Basically what we're doing is
creating a new rule, 311.218, Safety Equi pnment, that
follows the nodel rule and then there's sone references
In these other three rules that we're going to anend so
that they point back to 311.218.

COMM SSI ONER ABER:  And t hese are ARC
conpliant.

MR. FENNER  Yes, sir, it follows the
nodel rule.

CHAI RVAN SCHM DT: Al of them i nked
t oget her.

MR. FENNER  Yes, sir.

CHAIl RMAN SCHM DT: Okay. Geat. So
that's conduct, whips and ot her equi pnent, and col ors
and nunbers, right?

MR. FENNER  Yes. And safety equi pnent.

CHAI RVAN SCHM DT: And safety equi pnent,
right. That's the three -- the newrule is 311.218,
which is the new rule, the nother rule, and then those
woul d refer back to it.

MR. FENNER  Yes, sir.

CHAl RMAN SCHM DT: G eat.

VI CE- CHAl RVAN EDERER: At the rules
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committee nmeeting we had testinony fromrepresentatives
fromthe jockeys and they went along with all these
changes and said that as far as they were concerned, it
was in the interest of safety.

CHAI RMVAN SCHM DT: Geat. So they're

VI CE- CHAl RVAN EDERER:  Yes.

CHAI RVAN SCHM DT: We have M. John Beech
with the Jockey Guil d.

Are you here, sir? Wl cone.

MR. BEECH. Good norning, M. Chairnman,
Comm ssioners, and staff. M nanme is John Beech. |I'm
t he regi onal manager for the Jockeys' Cuild,
I ncorporated. And we are in support of the proposal to
adopt the ARCI nodel rule pertaining to safety
equi pnent for jockeys in its entirety.

CHAl RVAN SCHM DT: Great. Thank you.

Any questions of any of the Conm ssioners
of M. Beech?

MR. BEECH. Thank you very nuch.

VI CE- CHAl RVAN EDERER: M. Beech is who |
was referring to that gave testinony before.

| didn't see you sitting back there.
Thank you again.

MR. BEECH. Thank you very much.
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CHAl RVAN SCHM DT: Thank you for hel ping
us with this rule. Appreciate it.

Any further questions regarding these
changes?

Then let's nove to colors and nunber.

MR. FENNER  Yes, sir.

The current rule provides that Quarter
Hor ses, Paints, and Appal oosas shall wear head nunbers
corresponding to the nunbers in the program but
provi des only that Thoroughbreds and Arabi ans may wear
such head nunbers. So this "shall" for Quarter Horses,
Pai nts, and Appal oosas has caused probl ens on occasi on
when either there's equi pnment mal function, where they
have a head nunber but it won't state on, or you have a
horse who is averse to wearing such a head nunber.

So this proposed change woul d all ow t he
stewards the authority to waive the head nunber
requi renent in the case of equipnent failure, if

there's m ssing equi pnment, or in the interest of

safety.
CHAI RVAN SCHM DT: No public conment ?
M5. BI JANSKY:  No.
VI CE- CHAl RMAN EDERER:  Reconmmend
approval .

CHAl RVAN SCHM DT: Ckay. Any comments or
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concerns by any of the Comm ssioners?

kay. Item G?

MR. FENNER  All right. This is a
proposal to anmend 311.101, Horse Omers. It has two
separate issues that we're trying to address in it.
First is the issue of the ower's and trainer's
| i cense.

As it stands right now, in order to have
an owner's |icense, you nust denonstrate that you
actually own a racehorse. However, for trainers,
trainers frequently are in the business of buying and
selling horses throughout the year and so it sonetines
happens that when it cones to themrenewing their
| icense that they are currently in between horses.
They don't have a horse. But they intend to have a
horse. They intend to buy horses throughout the year.

And the way it works right nowis if they
don't own a horse at the tine they renew, then when
they get a horse and want an owner's |icense, then they
have to cone back and, for another hundred dollars,
we'll sell theman owner's |icense.

VWhat this rule would do is allow themto

say, "Listen, I'ma trainer. |I'min the business of
buyi ng and selling horses. | intend to own a horse."
And we will issue themthen an owner/trainer's |icense
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for the single hundred-dollar fee just as if they
currently owned the |icense.

And the rationale for this is that the --
you know, for requiring an owner to have a horse is
that it provides themw th access to the backsi de.
That's why we require the evidence of ownership.
However, in the case of a trainer, he already has
access to the backside, so you're not really
acconpl i shing that sane goal.

The second issue that this rule change
woul d propose is about energency |icenses and Soci al
Security nunbers. R ght now, if an owner is unable to
conplete an application for an owner's |icense because
of absence or illness, the trainer can get an energency
| icense on behalf of the owner. And the energency
| icense requires that they provide the nane, address,
phone nunber, and Social Security nunber.

However, this has provided a problemin
the past in which some owners are not particularly
happy about releasing their Social Security nunber to a
trai ner because of identity theft concerns.

So what this would do is say that the
trai ner can get the energency license based on the nane
and the address and the tel ephone nunber and not

require the Social Security nunber. And then within a
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short period of tine after the emergency |license has
been i ssued and we're trying to get the full |icense,
of course, we wll get all of the information,

I ncludi ng the Social Security nunber, at that tine.

CHAl RMAN SCHM DT: Thanks, MarKk.

Any public --
COW SSI ONER ABER: | don't -- what woul d
this do wth like illegal aliens that wanted to run a

horse that don't have a Social Security nunber?

MR. FENNER. Can | ask that Cathy
Cantrell, our director of |licensing, cone address this
| ssue? She's our subject matter expert.

M5. CANTRELL: Good afternoon. M nane
Is Cathy Cantrell. [|I'mthe director of |icensing.

To answer your question, the energency
| icense is good for 21 days, so we hold the purse
noney -- or the Horsenmen's Partnership holds the purse
noney on these energencies. SO0 no purse noney is
rel eased until the application is provided to us with
t he appropriate docunentati on.

So that's where that is. | nmean, it's
not a required -- the paperwork is not required until
the 21 days, the conplete paperwork, fingerprints,
application.

COW SSIONER MARTIN: So is there a
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problem -- and | know you say you're hol ding the purse,
but | know awhil e back there was a probl em where
sonebody, | guess, got an energency |icense and they
owed child support or sonething |like that and weren't
supposed to run in the first place but sonething
happened with the -- are we concerned about this at
all?

M5. CANTRELL: They cannot get an
energency if they owe child support, sir.

COWMM SSI ONER MARTIN:  But if you don't
have a Soci al Security nunmber, how do you know?

M5. CANTRELL: Well, that's true. And
then what w || happen, the 21 days, when that cones
back -- see, we won't know that they owe child support
until that file is given to the OAG which is after the
fact. So the denial of renewal will happen after the
fact.

COWM SSI ONER MARTI N:  Ckay.

CHAl RMAN SCHM DT: Thank you. Thank you
very much.

COW SSI ONER ABER: I n the neanti ne,
they've run a horse and they're conpeting agai nst other
people; and then in 21 days, if it comes up that
they're not eligible for this, you' re punishing those

peopl e that ran against themin the first place.
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M5. CANTRELL: Well, we won't know the 21
days because we -- at the -- the purse noney will be
hel d, you know.

COW SSI ONER ABER:  That's what |I'm
saying. But they did participate in the race and then
21 days later you find out that -- you know, they won
the race. They're still punishing the people -- other
peopl e that were in the race.

MR. FENNER. The direction we get from
the Attorney Ceneral's office about child support is
about not renewing. And it's not the original
| i cense.

M5. CANTRELL: That's correct.

MR. FENNER So if sonebody is comng in
for a brand-new |icense and we don't have their Soci al
Security nunber on file, then requiring the Soci al
Security nunber as part of the emergency licensing
process won't have any difference on the outcone
because what happens is we send all Social Security
nunbers and the licensing file over to the AG s office
and they tell us which ones there's a problemw th and
tell us "Do not renew this person's license."

M5. CANTRELL: And that happens
quarterly.

MR. FENNER And it happens quarterly.
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So if we don't have that licensee's Social Security
nunmber in the file already, then there's no way for us
to stop that person from conpeting preenptively before
they've gotten their first license. Now, if they're
renewing a license, we're not going to have this issue,
right?

M5. CANTRELL: No.

MR. FENNER  Because we'll be able to
pull their Social Security nunber fromtheir prior
| i censi ng process.

M5. CANTRELL: That's correct. And they
will be flagged for the CAGif it's a renewal and they
wi Il not get a |icense, energency or otherw se.

COW SSI ONER MARTIN:  WAs there any
coments on that during the rules commttee neeting?

VI CE- CHAl RVAN EDERER:  Yes, there was,
considerable. And the answers that were given here
today were receptive. | nean, they were the sane as
they are here today. Because | had the exact sane
guesti on.

The problem-- | don't knowif we can
possi bly overcone it -- would be on the betting. |
nmean, if they run a horse and they win, they're going
to get paid, the people that bet on it, even though the

hor se shoul d not be running.
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M5. CANTRELL: You nean the owner will
get paid?

VI CE- CHAI RMAN EDERER: Wl |, if the owner
bets a | ot of noney on his horse, he would certainly
get paid.

M5. CANTRELL: On the wagering side.

VI CE- CHAI RVAN EDERER:  The wageri ng coul d
not be controll ed.

MR. FENNER. Right. | think, though,
that's an issue with the process of getting the
I nformati on back fromthe AGs office about the child
support delingquency rather than it is about whether we
get the Social Security nunmber up front because if we
have the Social Security nunber up front, even if we
have the SSN up front, if the person hasn't been
| icensed by us, he's going to be allowed to conpete
because it's not until quarterly that we exchange this
information with the AGs office and they send us
sonet hi ng back that says "Do not renew. "

For exanple, during a year we may get
I nformati on back saying this person owes us -- owes
child support, but we don't stop that person from
conpeting in racing until the tinme cones around to
renew their |icense.

MS. CANTRELL: 1It's a denial of renewal
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is the OAG s process.

VI CE- CHAl RVAN EDERER: | under st and
that. But as far as the particular race, if we' ve got
an illegal alien -- forget about child support. If we
have an alien cone in or a dope peddler from across the
border that conmes in and doesn't have a Social Security
nunber, runs a horse and wins, he's going to be paid
his pari-mutuel bet. He's not going to get the purse,
agreed; but, you know, it -- | don't believe that that
can be controlled, though, can it?

MR. FENNER. | don't know how you can
control it.

COW SSI ONER MARTI N:  How many emer gency
| icenses do we do a year?

M5. CANTRELL: | would say, on average,
probably about 150.

COW SSI ONER MARTIN:  That many?

MS. CANTRELL: Yes, sir.

MR. FENNER  How many of them have a
probl em subsequent|y?

M5. CANTRELL: "A problem being?

COW SSI ONER MARTIN:  Where they're not
renewed or sonet hing.

M5. CANTRELL: That go to expired? |
woul d probably say, right off the top of ny head, naybe
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one, two percent.

CHAI RMVAN SCHM DT:  Conmi ssi oner Aber,
woul d you prefer to vote on these itens together or do
you want to vote on Itens G and H separatel y?

COMM SSI ONER ABER: | would like to do it
separate because |'m agai nst that.

CHAl RVAN SCHM DT:  Ckay.

VI CE- CHAl RVAN EDERER: At the rules
committee neeting, the pari-mutuel was not discussed.
| thought about it afterwards and I knew we woul d be
di scussing this today. So it's a separate issue that |
bel i eve shoul d possibly -- there should be nore
I nvestigation by staff into this area.

CHAl RMAN SCHM DT: Okay. | would conment
that we're just posting the rules. W're not voting on
t hem

VI CE- CHAl RVAN EDERER:  Correct.

CHAl RMAN SCHM DT: Let's -- any
further -- thank you, Cathy, Ms. Cantrell.

Any ot her further questions or concerns
of anyone?

First of all, | would, again, like to
thank the vice-chair and also Dr. Aber. As you can
see, this is hard work. [It's detailed work. It's very

di verse issues. The rules commttee does a terrific
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job. Thank you for your tinme very, very mnuch.

"Il certainly -- if there's no further
di scussion, |I'll certainly entertain a notion to
publ i sh the proposed anendnents and new rul es descri bed
in Sections V-A through F, V-A through F, in the Texas
Regi ster for public comment.

A notion nmade by Conm ssioner Steen,
seconded by Comm ssi oner Hicks.

"1l call this to a vote. All those in
favor signify by saying aye.

COW SSI ONERS: Aye.

CHAl RMAN SCHM DT: Al l those opposed?

No? None? Gkay. That carries.

Now we're going to consider Itenms G
through H Again, all we're doing is posting these for
di scussion. W're not voting on the rules thensel ves.

If there's no further discussion, I'l]
certainly entertain a notion to publish the proposed
amendnments and new rul es described in Sections G
through Hin the Texas Regi ster for public comrent.

s there a notion?

COW SSI ONER ABER:  I'Il nake the
not i on.

CHAl RVAN SCHM DT: To publish. W have a

notion to publish.
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Is there a second?

COW SSI ONER MARTIN:  1'1l second.

CHAI RVAN SCHM DT:  Seconded by
Dr. Martin.

(kay. Let's call this to a vote. Let's
do aroll call vote. There's been a notion by Dr. Aber
and a second by Dr. Martin, so we'll call it to a
vote. Ckay?

M5. WELCH. Chairman Robert Schm dt ?

CHAIRVAN SCHM DT: | think it needs nore
attention, but | would vote for -- in favor of
publishing it. | would not vote for it probably as it

st ands now.

M5. WELCH: Conmi ssi oner Ron Ederer?

VI CE- CHAl RVAN EDERER:  Sane comments. |
woul d vote to go ahead and publish it, but it will need
sone nore investigation.

M5. WELCH. Conm ssioner G oria Hi cks?

COMM SSI ONER HI CKS:  To publi sh.

M5. WELCH. Conmi ssi oner M chael Martin?

COW SSI ONER MARTIN:  To publi sh.

M5. VWELCH. Conmi ssioner Gary Aber?

COW SSI ONER ABER:  To publi sh.

M5. WELCH. Comm ssioner John Steen?

COW SSI ONER STEEN:  Publ i sh.
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VWELCH: Commi ssioner Cynthia Leon?
LEON: To publish.

VELCH: Conmmi ssioner Victoria North?
NORTH:  To publi sh.

CHAl RVAN SCHM DT: That passes

5O D O

uniformy -- unaninously. Geat.

And, Mark, let's take up the next
section, which is to take up the historical racing
rules, as a second group. Cbviously this is the area
of controversy today. This matter was requested by one
of the tracks and a segnent of the horse racing
community. Another one of the tracks and anot her
segnment vi gorously opposes these changes in racing
rules, the historical racing rules.

| would again rem nd everyone that what
we're voting on today is not whether to change or not.
What we're voting on today is sinply to publish these
rules in the Texas Register for public cooment. So the
bar is alittle lower. Al we're saying is do these
changes to historical racing, requesting repeal -- are
they worthy of public coment.

| woul d agai n point out our previous
votes. People who vote in favor of publishing nmay not
vote in favor of actually repealing the rules. People

who vote agai nst publishing nmay vote in favor. So two
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separate votes. This vote is sinply a vote to publish
to ask other people for their comrents.

Mark, can you bring us up to date?

MR. FENNER  Yes, sir. | think I'll keep
nmy description short in this case.

These rules set out in | through V have
been chal l enged in court and the District Court ruled
that the rules relating to historical racing exceeded
the Comm ssion's authority. The Comm ssion has not
appeal ed that decision and it's becone final.
Therefore, the Conmm ssion can take no action under the
hi storical racing rules, can't authorize historical
racing, can't entertain an application, can't do
anything with these rules.

Further, a nunber of these rules,
particularly |I through U here, are preexisting rules
t hat are necessary and we need, and yet we've anended
themto nake references to historical racing; and so
"' m concerned that continuing to have the historical
racing references in needed rules could lead to
chall enges in the future. Then Subsection V and all
the parts belowit, 1 through 10, those are all adopted
as new rules to authorize historical racing.

So what this proposal would do is take |

t hrough U and restore them back to the original
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status. | want to make one tweak there, and that is
the rul e about 309.8 which you' ve already voted to
publish a change in paying quarterly. Wat this change
for that one would do is | would neld themto -- | can
only post once in the Texas Register for a rule
proposal, so we'll do both at the sane tine.

But otherw se, we're restoring everything
back to the original place and then all the Parts 1
t hrough 10 under V would be repealed in its entirety.

M5. LEON: Let ne ask a clarification.

MR. FENNER: Yes, ma'am

M5. LEON. So if you vote for the
publication of this, we're asking for conment on
restoring it back to the way it was.

MR FENNER: Yes, ma'am Yes, nma'am

M5. LEON. Wthout the historic racing in

MR. FENNER  That's correct.

M5. LEON: Okay. Except for what
provi sion? 3097

MR. FENNER  Yes. That's nunber --

CHAI RVAN SCHM DT:  309. 8.

MR. FENNER  Renenber, earlier we tal ked
about the annual |icense fees for the nonoperating

tracks, allowing themto pay --
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M5. LEON. Right. Since that's changi ng,
you can't just elimnate that because we address that
in some other rule that we published, right?

MR. FENNER Right. So |I'masking for --

M5. LEON: That to be elim nated.

MR. FENNER No. I'masking to
I ncorporate both of these things.

M5. LEON: The rule that we did before
and this one together.

MR. FENNER  They're separate issues.
They're separate | anguage. So |'mgoing to put them
together. W' re going to change the busi ness about
al l owi ng nonoperating tracks to pay on a quarterly
basis and do that, and then we're al so going to repeal
a fewreferences to historical racing in it.

M5. LEON. So voting for publication
woul d actually take the historic racing out of the
rul es.

MR. FENNER It would publish it in the
Texas Register for public coment and then it woul d be
eligible to conplete that process at the August
meet i ng.

M5. LEON:. Ckay. But if we vote no,
agai nst the publication of this, what's the consequence

of that?
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MR. FENNER If the Comm ssion were to
vote to not publish, then the rules stay exactly like
they are right now. Historical racing references
remain in the rules. Subchapter F authorizing
hi storical racing would remain in place.

M5. LEON: Okay. So if | vote no, |

aut horize historic racing; but if |I vote yes, | don't
support it -- | nean, | don't authorize historic
raci ng.

MR. FENNER. That's correct. |If you vot
yes to publish, you are --

M5. LEON. | just want to be clear here.

CHAl RMAN SCHM DT: Mark, could you -- |
don't want to interrupt, but could you just review wt
t he Comm ssioners the fact that our rul emaki ng and our
rul e repealing process follows, | guess, statute? In
sense, it would go from--

MR. FENNER  Yes. This is set out under
the Adm nistrative Procedures Act, how a State agency
or a body adopts rules. And what has to happen is a
Comm ssion or a body like you has to, in a public
nmeeting, vote to publish the rules or the proposed
changes in the Texas Register and then they need to be
open for a public comment period, which is usually a

m ni mum of 30 days.

e

h
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After they have been comrented on, then
t he Comm ssion has to review the comments, consider the
coments, and then you are able to make a deci sion as
to whether to go forward in a subsequent open neeting
by voting to, in this case, repeal and/or anmend rul es.
And this is a process -- | counted it up. | nean, it's
a mninmmof 77 days fromstart to finish to conplete
t he process.

But it's exactly the sanme process that
the Commi ssion follows in adopting rules. You have to
follow the sanme process for repealing rules.

COMM SSI ONER ABER:  So all we're doing
here is if we vote yes on it, we haven't decided
agai nst historical racing. That's decided after the
public coment.

MR. FENNER  Yes, sir. You need to take
the public comrent into consideration and review it.

CHAI RVAN SCHM DT:  Wdich is why we
post poned our August neeting. So this is just -- this
is a low bar. Al we're asking is, is this worthy of
public comment. It doesn't reflect your ultimte vote
either for or against. Al we're saying is, is this
wort hy of public comment, should we consider it for
that. Ckay?

Any ot her questions?
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COW SSI ONER STEEN: Mark, can you j ust
update us on where the legal -- the legal challenge is
on this, the appeals process? Wat would be the
I nplications of what's going on outside of the
Commi ssion and if that process were to go one way or
t he ot her?

MR. FENNER  The bi ggest significance is
that right now there are racetracks and horsenen's
groups who are pursuing an appeal separate fromthe
Comm ssion's decision to not pursue an appeal. |If the
Comm ssion repeals the rules and restores everything
back to its prior condition, then it is very likely
that the case will be dism ssed as noot because there
are no longer rules in place for themto -- for themto
base their appeal on. So it is significant to the
| ndustry.

COW SSI ONER STEEN:  And the inplications
of leaving themin place, there are sone sort of
cleanup itens we could do -- if they were to be left in
place while this |egal process plays out, there's a way
to handl e sone of these outstanding itens that you said
are sort of intermngled with the historic racing
rul es?

MR. FENNER. | nean, the problemis that

the judge has said that the historical racing is beyond
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the Commi ssion's authority. And so we've anended a
nunmber of rules, such as the provisions relating to the
horsenmen's representative, the pari-nutuel auditor, the
wagering i nformati on, and the posting of race results,
In such a way that it incorporates references to
hi storical racing.

And so if the Conm ssion were to try and
take adm ni strative action, penalty action, against a
track or soneone else for a violation of this rule, |
could see them com ng back and saying, "Wait a mnute.
This rule is not even any good. You have this -- the
judge has said it's an invalid rule.”

So I don't know how to quite solve that
ot her than --

COW SSI ONER ABER: Let ne ask you this.
The tracks are going to appeal this on thensel ves,
aren't they?

MR. FENNER  Yes, they are appealing
t his.

COWMM SSI ONER ABER: Ckay. So then that
wi Il be dependent on that appeal. But the first
judgnment was for it, right?

MR. FENNER:. The first judgnent -- you're
tal ki ng about from M. Krause.

COW SSI ONER ABER:  Yes.
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MR. FENNER:  Yes.

COW SSI ONER ABER:  Then the second
j udgnment was agai nst it.

MR. FENNER: Yes, sir.

COWM SSI ONER ABER: And now we're goi ng
to have the other -- the tracks and the industry is
probably going to want to support this, you know. And
you're saying we're not going to be able to appeal it?
They're not going to be able to appeal it?

MR. FENNER  That is very likely. It is
very likely that if these things are pulled down that
their appeal will be dismssed. It's a significant
deci si on.

COMM SSI ONER ABER:  You know, the General
Appropriations Act, the Racing Comm ssion -- everybody
knows that -- got full funding, but they put a rider on
it where the Legislative Budget Board -- they're going
to decide whether they're going to give the noney that
the tracks and the |icensees have given the noney -- |
mean, have supported this. It's not the State of
Texas. So, you know, | want to stand up and say | get
alittle tired of sonebody calling ne a rogue, you
know, when we thought and you -- your opinion was to do
it.

MR. FENNER | had believed that you had
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the authority to make this deci sion.

COW SSI ONER ABER:  Ri ght .

MR. FENNER  But the judge disagreed.

COW SSIONER ABER:  So | just -- you
know, | just want to discuss that a little bit. And
we've got a big industry here that needs to be
represent ed, too.

COW SSI ONER MARTIN: Do we have any nore
information on the rider and what it actually neans?

MR. FENNER We do not. | have received
informal information fromrepresentatives of the
Legi slature that it is about historical racing, but
Chuck has sent a letter to the LBB asking for
clarification and we've not received a response yet.

COWM SSI ONER ABER:  You know, the
Legi sl ati ve Budget Board, does anybody know who's on
it? W've got Joe Straus, Drew Darby in the House,
John Oto and John Zerwas. And then in the Senate it's
Dan Patrick, Kevin Eltife, Craig Estes, Juan Hinojosa,
and Jane Nelson. So that's -- you know, we need to
know that. And I'mnot so sure that's real great for
themsaying if we don't do this, you know, they may
come back and not fund us.

MR FENNER It is unclear fromthe rider

what criteria they will use to nake the deci sion.
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COW SS| ONER ABER:  Yeah.
M5. LEON. (Okay. Let ne be clear about
this. | want to nmake sure | understand.

MR, FENNER  Yes, nmm'am

M5. LEON. If we vote yes to publish this

rule, this is the only way to repeal the rule.

MR. FENNER Yes, ma'am This is the
first -- it's a two-step process or a nultistep
process, but this is the essential part.

M5. LEON. If we don't do anything or we
vote no, then what happens? Again, what's the
consequence t hen?

MR. FENNER. Well, the consequence of
voting no is that the rules remain in place. There is
not going to be an option to conplete the repeal in
August. And the appeal of the racetracks may be able
to continue on. | understand that there's a separate
notion to dismss unrelated to this, but you know how
it 1s when you get into courts.

M5. LEON: So if we vote no, we cannot
repeal it.

MR. FENNER |f you vote no, yes, you
wi Il not be able to repeal them

CHAI RVAN SCHM DT: The process stops.

M5. LEON. But then the rule never gets
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conpleted, so there's no historic racing anyway,
right?

MR. FENNER Wl l, there's no historic
raci ng anyway at this point because --

M5. LEON. But either way it doesn't.

COMM SSI ONER MARTIN:  If the appeal goes
forward and the appeal w ns, then, yes, there would
possi bly be historic racing. |s that correct?

M5. LEON. But it would go forward with
the publication of the rule.

CHAI RVAN SCHM DT:  Separ at e.

M5. LEON. Ckay. So let's say the body
votes no. Then it never gets an opportunity for the
appeal -- let's say the |egal process never gets
conpleted. | nean, never -- if the appeal wins from
the industry, if this votes no today, it never gets
voted on, right? | nmean, if we decide no to not to
publish, right?

COMM SSI ONER MARTIN:  If we decide not to
publish, then that would give the tracks an opportunity
to go forward with their appeal.

M5. LEON: If we -- if we vote no, it
gi ves them an opportunity to appeal.

COWM SSI ONER MARTIN:  |Is that correct?

MR. FENNER It is. It continues their
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opportunity to appeal. O course, if you vote no --
M5. LEON. Ckay.
MR. FENNER -- then you al so take sone

risk that we hit August and we have to wite in for
approval of the rider, the expenditures under the
rider, and they said it was about historical racing and
it's too late to fix.

M5. LEON:. So by voting no, if this body
voted no, then that would give the opportunity for
further appeals to take pl ace.

MR, FENNER  Yes.

COWM SSI ONER STEEN: Regardl ess of how we

vote -- today we can vote to publish the rules. They
still have the authority to continue their process.
It's once we -- if we were to nake a final vote to

repeal, that's when potentially they would | ose --

MR. FENNER  Yes, sir, that is correct.

M5. LEON: But that won't affect their
right to go appeal today.

MR. FENNER  Not today, no.

M5. LEON: That's what | wanted to --

COW SSI ONER STEEN:  Correct.

M5. LEON: So if we voted no, it's not
going to affect their ability to appeal one way or the

ot her today.
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COWM SSI ONER STEEN: However we vote, it
won't affect their ability today.

M5. LEON: Either way.

MR. FENNER Right. Today's action is
not di spositive of their appeal.

CHAI RVAN SCHM DT: All we're voting on
today is to say should we publish this to get public
I nformati on, does this issue warrant enough attenti on,
is it a serious enough issue that it should be
published in the Register to get feedback fromthe
public. The issue will cone presumably -- may cone at
a later neeting and that will be the issue. That wll
be the vote. Everybody understands this? That's why |
said it's a | ow bar today.

COW SSI ONER ABER:  One thing about the
public comment, you know, if they' re over -- we've got
to listen to them |If they're overwhel m ng one way or
the other, you know, we need to see what the public
comment is.

CHAI RVAN SCHM DT: |s everybody clear?

M5. LEON: As nud.

VI CE- CHAl RVAN EDERER: | have one
guestion. In fact, | have a lot of questions and a | ot
of coments, but I will wthhold them

But | do have one question for you. Wy
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didn't we appeal ?

MR. FENNER Two reasons. First of all,
not having the resources, not having the noney; and
t hen second of all, not having the appropriations. |
mean, our appropriations are dedicated to certain
functions; and in order to appeal, you' re going to have
to divert appropriations fromother purposes to an
appeal. And we don't really have the authority to do
t hat .

VI CE- CHAl RMVAN EDERER: Because t he person
who woul d handl e our appeal would be the solicitor
general and the solicitor general declined to handle
our appeal. Is that correct?

MR. FENNER  Yes, sir.

VI CE- CHAIl RMAN EDERER:  So when our
solicitor general said "I'mnot going to give you the

noney to handl e your appeal,"” that was the end of it.

MR. FENNER  Yes, sir.

VI CE- CHAl RMAN EDERER: O herw se, we'd
have to cone out of our own pockets to pay for the
appeal .

MR. FENNER  Yes, sir.

VI CE- CHAI RMAN EDERER:  And that's where

we are.

CHAl RMVAN SCHM DT: Do the Conmm ssioners
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have any questions at this tine?

kay. Let's nove to public conmment. And
again, | wuld like to echo what we' ve di scussed here.
| know nost of the folks who will be talking. And I
just want to stress again that obviously this is a very
controversial issue. |It's an issue that -- you know,

t he Comm ssioners have al so worked, literally, years on
this issue. And we're going to have a fair, open, and
conpr ehensi ve debate at the right tinme. And we're
going to have one debate, though. W're not going to
have two.

So today's discussion and today's public
comment s shoul d be about whether we shoul d publish
this. And then if we decide to publish it, then we'll
have anot her discussion. |[|'Il welcone your coments
again. W're not going to decide the issue today.

W' re sinply deciding whether or not it warrants enough
attention to be published.

kay. Jan Haynes, can you speak up
first? Welcone, Jan.

M5. HAYNES: M. Chairman, Conm ssioners,
staff, my nane is Jan Haynes and |' m president of the
Texas Thoroughbred HBPA. |'m speaking on behalf of the
Texas Thoroughbred owners and trai ners.

We strongly oppose the proposal to repeal
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the HRT rules at this tinme. As you know, there's
ongoing litigation regarding these rules and the
litigation is the only thing that is giving our nenbers
any cause for optimsm The horsenen forned a united
front; and while we haven't spent as nmuch in |legal fees
as Sam Houston Race Park, we have spent a considerable
anmount of noney to defend these rules. This is noney
our association couldn't afford to spend, but we felt
it was necessary for the horsenmen to have a voice and
be represented in the appeal al ongsi de Sam Houst on Race
Par k.

The process that was put in place to
promul gate the rules was very thoughtful and
deli berate. It took all things into account and sought
input fromliterally every affected party. W strongly
urge you to take the simlar steps now and have the
sane transparency. W think it would only be proper to
t horoughly sort out what steps are avail able and al |l ow
all the industry participants to work through a
committee process to explain what any repeal would nean
to them and specifically the timng of the repeal as it
relates to the litigation.

The Texas Thor oughbred HBPA is aware
there are concerns regarding |egislation and fundi ng

for the agency. W are very respectful of that and we
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are hopeful that everything could be resolved with
proper timng. A vote today to post these rules and
start the ball rolling that will ultimtely crush the
I ndustry will send the worst nessage possible to

hor senen, tracks, and patrons.

|"d also like to set the record
straight. The horsenen have never been in favor of the
repeal of these rules. |'ve been told that a | obbyi st
representing dobal Gaming told Senator Nelson's office
that they were in favor of repealing the rules and the
hor senmen were, too. That could not be nore incorrect
as it relates to the Thoroughbred horsenen.

Al'l horsenen have worked together really
hard, in harnony, to get to this point and we're
| ooking forward to joining the tracks in Appellate
Court. Again, please consider the sane approach for
the repeal and vote today to forman industry study
wor ki ng group before engaging in the repeal.

And the best analogy |I have for this is
the horsenen only have one horse saddled in the barn.
There's not a horse over here that's been bred. W
don't have a two-year-old in training. W have this
one horse. And the horse may not have the best chance
to win the race; but if you unsaddle him we'll never

know. So |'m asking you, on behalf of the horsenen,
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pl ease give our horse a chance and see what he can do.

Thanks. Any questions?

COW SSI ONER ABER: Let ne ask you a
guesti on.

M5. HAYNES: Yes, sir.

COWM SSI ONER ABER: Are you agai nst
publishing it?

M5. HAYNES: Yes, sir, | am

COW SSI ONER ABER: Wl |, why woul d you
be against it when we can get all the public -- you can
get all the public coment and | et everybody see how
strong you are?

M5. HAYNES: W had that before, sir; and
we had, what, 13,000, or sonething |like that, from our
menbers. But you're also giving the opposition another
chance, too. And we went through all this process |ast
year and it was -- and we're grateful. Don't get ne
wrong. But it was agoni zing, you know. You go through
all the industry working group. Then you go -- you had
the one public comment neeting. And then you vote to
publish it in the Register, so we have to wait the 60
days and -- you know, and then you have a neeting, you
know. It's -- it -- it was -- it's hard to keep
everybody upbeat for that long of a tine.

CHAI RVAN SCHM DT: Ms. Haynes, | think
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you actually crystallized the issue, though. | think
t he whol e i ssue cones down to, if we repeal the rules,
there's no appeal, whether you think the appeal has a
chance or not. | think the horsenen --

M5. HAYNES: That's right. Al we're
asking is a chance.

CHAI RVAN SCHM DT: So that's the issue we
have before us. | think we have different views about
whet her it shoul d be published or not, but | think
that's the issue.

Any ot her -- any other questions of Jan?

Thank you, Jan.

M5. HAYNES:. Thank you.

CHAl RVAN SCHM DT: Ms. Rountr ee,
representing the THP?

M5. ROUNTREE: Good nor ni ng,

M. Chairman, Comm ssioners. |'m Marsha Rountree,
executive director of the Texas Horsenen's
Par t ner shi p.

| had sonething prepared here; and since
you' ve directed us that the only issue today is whether
or not these should be published, I'mgoing to go ahead
and read it because | think these are reasons why it
shoul d not be publi shed.

You had said sonething earlier,
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M. Chairman, that | would really -- hopefully soneone
can clarify because |'ve been told this over and over
again in the last couple of weeks. Sonme of you |'ve
already tal ked to about this issue; so if I'm
redundant, please forgive ne; but a |ot of you have not
heard sonme of these things.

|'ve been told on nunerous occasions that
a segnent of the horsenen were seeking the repeal of
these rules. And I can find no truth in that. | can
find no one in this industry representing horsenen that
will conme forward and say, "Yes, we went forward and
asked for this repeal."

So unl ess soneone is willing to cone

forward and say, "Yes, we are the segnent being
referred to as the horsenen,” then it's not the
horsenen. It's soneone el se.

So as you' ve di scussed al ready today,
this court ruling on historical racing termnals is
bei ng challenged in the court, in the Appellate Court.
And we understand that the chance of w nning that case
Is small. But in today's racing climte, however small
that chance may be, it's our only chance of naking
sonet hi ng positive happen in this industry.

And with overwhel m ng support you passed

the rules relating to historical racing and there's
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nobody in this roomwho didn't think that it was going
to be challenged in court. And it has been. You
passed those rul es under enornous pressure. And that
court challenge was just a process in inplenentation of
t hose rul es.

This industry has a huge investnent, both
financially and in principle, in the appeals case. And
we deserve to be heard in court. Kentucky went through
chal | enges and they stood firmin their belief and
their authority to pass their rules. They persevered
and they won. W, the THP, the horsenen, have an
obligation to our nenbers to do everything that we can
to follow through with the appeal and persevere to the
end. And however snmall the odds of w nning m ght be,
we still need the opportunity to pursue this glinmer of
hope for our industry.

So due to circunstances which have
absolutely nothing to do with the horsenen, the idea of
repealing the historical racing rules has been brought
forward; and it appears to be, once again, that this
agency's funding is tied to you taking action on
historical racing rules. But fromwhat | understand,
the fundi ng was approved. There's nothing in the bil
t hat says the funds are contingent upon the Commi ssion

taking any action. It sinply contains that rider which
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states that noney for Strategy D.1.1 needs LBB
approval. And there's no reason to believe that the
Legi sl ati ve Budget Board will place any contingency on
your fundi ng.

There is no reason for urgency to repeal
these rules. There is no reason that this can't be
tabled for a |later date because wi thout at |east the
chance of winning in the courts, there's absolutely no
reason for the decline in our industry to slow down.

How far in the future do we have to | ook
bef ore one of our Cass 1 racetracks closes its doors?
And how |l ong can we remain in existence wthout the
opportunity for additional purse revenue?

So the horsenen in this state are asking
you to |let us have our day in court. By going forward
and publishing these proposed rules in the
historical -- the repeal of historical racing rules in
the Texas Register, you are essentially closing the
door permanently on any opportunity for us to nove
forward. The appeal will be dead. There are no new
| deas. There are no good options for additional purse
noney. This is the best chance that we have; and
however small that chance nay be, we ask that you table
this issue and | et us pursue it through the courts to

its concl usion.
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Thank you.

CHAl RVAN SCHM DT: Any questions by any
of the Conmm ssioners?

Thank you.

M5. ROUNTREE: Thank you.

CHAI RVAN SCHM DT: Mary Ruyl e, Texas
Thor oughbred Associ ati on.

Mary, are you here?

M5. RUYLE: | do not wish to testify,
sir. | just signed the card.
CHAI RVAN SCHM DT:  |1'msorry. Ckay.

G eat. Thank you.

Andr ea Young, Sam Houston?

M5. YOUNG  Good norning, Conm ssioners.
Thank you for the opportunity to address you on this
topic this norning.

| want to take a second and just start
out by saying obviously | think it cones as no surprise
to anyone here that Sam Houston Race Park is strongly
opposed to the publication of these rules, but 1'd |like
to take a second and remind ourselves a little bit why
we considered these rules to begin with and why they
wer e pursued.

They were the result of nmany nonths of

wor ki ng.  Many of the Comm ssioners here spent, you
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know, the better part of a year working on this issue.
We had nunerous public nmeetings and | ots of opportunity
for debate. Soneone referenced sonething |ike over
15,000 letters and coments received |ast sumrer.

In 2003 total handle on Texas |live races
was 443 mllion. By a decade later, in 2013, that had
dropped nore than 70 percent to 130 mllion.

Thor oughbred earned purses have gone from27.5 mllion
to 14.5 mllion, and in the sanme period Quarter Horse
purses dropped nore than 40 percent.

In 2003 there were 201 Thoroughbred race
dates at the three Texas Cass 1 tracks. |In 2013 there
were 109, including 32 at the track | operate, Sam
Houst on Race Par k.

And maybe in one of the biggest exanples
of how far the industry has fallen, when you | ook at
j obs and what has happened through the Commi ssion's
occupational |icense program nearly 15,6000 |icenses
were issued in 2003 and | ess than 6,000 a decade
| at er.

|'"d also |ike to take the chance to
rem nd the Conm ssioners that historical racing was a
| egal option available to the Conm ssion to provide a
boost to purses and the industry. Despite a District

Court ruling, there were nunerous attorney opinions,
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i ncl udi ng the agency's own general counsel who has
referenced that today, agreeing that the rule is within
t he agency's power.

We're puzzled as a racetrack at Sam
Houst on because we've spent considerable tinme, noney,
effort; and now, despite any legal restriction on the
agency's funding, the Racing Conm ssion is considering
a repeal of these very inportant rules.

I'"d like to echo what Ms. Haynes said a
few m nutes ago about alternatives to publication of
this rule, a conmttee process simlar to what we
pursued last sumrer. |'d also |ike to say that there
are inplications -- and | do not agree that it is a |ow
bar today -- to sinply go ahead and publish the rule.
There is an active appeal. The horsenen have addressed
that. There are deadlines over the course of the
sumer. And while it's not definitive, it does have
| npl i cations.

The i ndustry urges you not to publish --
not consider the publication of repeal of these rules.
We believe they should remain in place while the
I ndustry pursues what it believes to be a successful
appeal .

|'d be happy to answer any questions you

m ght have.
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CHAl RVAN SCHM DT: Thank you, Ms. Young.

Any questions?

COWMM SSI ONER MARTI N:  What's your opinion
on the future of Sam Houston w thout instant racing?

M5. YOUNG Not good. | nean, | think
the signs are all around you. The stats | read were
real. You know, we probably have had the nbst success
of any racetrack in this state over the last four or
five years. W do a whole heck of a | ot of sonething
wi t h not hi ng.

But, you know, | feel like |I have
exhausted -- when | go to work today, | have exhausted
every option available to us and | don't have anything
else in ny bag of tricks. And so this one is inportant
to us and that's why we've spent the tinme and energy
and, you know, frankly, our pocketbooks supporting it
to this point.

CHAI RVAN SCHM DT:  Any ot her questions of

Ms. Young?

Thank you, M. Young.

M5. YOUNG = Thank you.

CHAl RVAN SCHM DT:  Ken Car son?
M. Carson?

Wl cone.

MR. CARSON: Good norning, Chairman
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Schm dt, Comm ssioners, staff.

First | want to thank you for adopting
these rules |ast sumer. That took a | ot of courage
and it gave us nore hope than you can imagi ne. There
are horsenen and wonen in every county and corner of
this state |i ke nyself, thousands of them that depend
on this for their livelihood. And | would tell you
that not only did it give us hope, but it united the
horsemen Ii ke | have never seen it before ever. And |
woul d just ask you respectfully not to publish and to

do whatever it takes to keep this alive and keep this

goi ng.
Thank you.
CHAl RVAN SCHM DT:  Any questions of
M. Carson?
Thank you, Ken. Thank you very nuch,
Sir
M. Beech with the Jockey Guil d?
MR. BEECH. M. Chairman, Conm ssioners,
and staff, ny nane is John Beech. |'mregional manager

for the Jockeys' uild.

First of all, 1'd like to thank you for
all the time you've put in on this racing bill. And
al so, when it canme about, the jockeys in the State of

Texas signed a petition to support historical racing
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and they're still looking forward to that a
it can conme to pass. So the jockeys are in
it.

That's all 1've got.

COWM SSI ONER ABER:  Coul d you

nd hope t hat

support of

tell me

what the feeling is on Kentucky, on their betting and

their betting on the historical machines?
|"ve read, it's a billion dollars growh?
you hear?

From what
| s that what

MR. BEECH. Pretty close to it. And

al so, | can say one thing that I'mvery wel

| fam i ar

with. Wen historical racing canme to OGaklawn Park in

Arkansas, It increased tax revenue. It inc

reased purse

structure, everything. So it's a benefit to the

I ndustry and also to the state it's in.

CHAI RVAN SCHM DT: Thank you,
Appr eci ate your comments.

MR. BEECH. Thank you.

CHAl RMAN SCHM DT: Ms. Bijans
ot her comments for or against?

M5. BI JANSKY: No, sir.

CHAIl RVAN SCHM DT: (Okay. Let

forward. W've had a good di scussion. Any

M . Beech.

ky, any

'S nove

further

di scussi on by other Comm ssioners? Any questions?

Ever yone understands what we're voting for?

I f we vote
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to approve, then we will publish this, wait for public

comrent, and consider placing it on the agenda at sone

other tinme and that will be the definitive vote. If we
vote not to approve, then it wll not be published and
the issue wll be dead.

kay? Everyone understand that? G eat.

"Il certainly entertain a notion to
publ i sh the proposed anendnents and new rul es descri bed
in Sections V-1 --

MR. FENNER M. Chairman, the anmendnents
and repeal .

CHAI RVAN SCHM DT:  |'m sorry. You
corrected that. | msread it. Yes.

"Il certainly entertain a notion to
publ i sh the proposed anendnents and repeals descri bed
in Sections V-1 through V-V in the Texas Register for
public coment.

Okay. Approved by -- a notion made by
Commi ssi oner Leon.

s there a second?

M5. NORTH: Second.

CHAl RVAN SCHM DT:  Seconded by
Commi ssi oner North.

Geat. W've had a notion. W have a

second. Any further discussion?
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vot e.
publ i shi ng.
publ i shi ng,

Ckay. | think we'll call this to a

MS. WELCH: Chairnman Robert Schm dt ?
CHAI RMAN SCHM DT: I"'min favor of

M5. WELCH: Conmi ssi oner Ron Ederer?
VI CE- CHAl RVAN EDERER: I n favor of
reluctantly.
M5. WELCH. Comm ssioner doria Hicks?
COMM SSI ONER HI CKS:  Publ i sh.
M5. WELCH. Conmi ssioner M chael Martin?
COWMWM SSI ONER MARTIN:  Not in favor.
M5. WELCH: Conmi ssi oner Gary Aber?
COW SSI ONER ABER:  No.
M5. WELCH:. Conmi ssi oner John Steen?
COWMM SSI ONER STEEN:  Publ i sh.
VELCH. Commi ssi oner Cynthia Leon?
LEON:  Publi sh.
VWELCH: Conmmi ssioner Victoria North?
NORTH:  Publ i sh.

55D D D

VWELCH  Six yes, two nos.
CHAI RVAN SCHM DT: Okay. The notion

carries six to two.

Again, | would caution people, this is a

notion to publish. [It's not a notion to nmake the
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deci sion. That carries.

There will be no executive session.

The next neeting we'll tentatively
schedul e for the 11th of August.

VI CE- CHAIl RVAN EDERER: Before we end, I'd
just encourage the industry to do everything they can
possibly do to cooperate and to organize and to put as
much i nformati on as you possibly can forward so when
this issue comes up again in two nonths that the
Comm ssioners will have a full understandi ng of exactly
your position, the unification of the industry for
support, and |I'd just encourage you to go forward.

That's all.

COMM SSIONER ABER:  |'d i ke to make a
coment, too. You need to -- every one of you all need
to get this to grass roots and go to these congressnen,
especially the ones on the Legislative Budget Board,
and they need to know your views and how many votes you
have. |t doesn't take that many votes. If you'll see
what the teachers did on that education bill, they got
75,000 signatures and got that defeated.

You go to those horsenen. You get people
to vote. You know, and you get the public -- the
public is for -- they're for this, you know. And if

you get -- if you get this big comment here and you
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get -- overwhel m ngly you show your congressnen that
you' re overwhelmngly for it, you can do it. You have
to get active. You' ve got to know your congressman.
You've got to go talk to him You' ve got to be on
t here.

CHAI RVAN SCHM DT:  Any ot her comment s?

kay. We're tentatively schedul ed for
the 11th of August. You'll be notified. |If you have
any conflicts, please notify us and we'll certainly try
to accomodat e t hem

Thank you for your tine today. The tine
Is now 11:42 and we're adj our ned.

(Proceedi ngs concluded at 11:42 a.m)

KENNEDY REPORTING SERVICE, INC.
512.474.2233 austincalendar @cr cnational.com



o © o0 N o o b~ v N -

N N N N N N A A A A A A A a «a -
OO A~ WO N - O ©W oo N o a » W DN -

67

STATE OF TEXAS )
COUNTY OF TRAVIS )

|, SHERRI SANTMAN FI SHER, a Certified Shorthand
Reporter in and for the State of Texas, do hereby
certify that the above-capti oned natter canme on for
heari ng before the TEXAS RACI NG COW SSI ON as
her ei nbefore set out.

| FURTHER CERTI FY that the proceedi ngs of said
hearing were reported by nme, accurately reduced to
typewiting under ny supervision and control and, after
bei ng so reduced, were filed with the TEXAS RACI NG
COWM SSI ON.

G VEN UNDER MY OFFI CI AL HAND OF OFFI CE at Austi n,
Texas, this 23rd day of June, 2015.

P

SHERRI SANTMAN FI SHER, Texas CSR 2336
Expiration Date: 12-31-15

Kennedy Reporting Service, Inc.

Firm Regi stration No. 276

7800 North Mopac Expressway, Suite 120
Austin, Texas 78759

(512) 474-2233
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         1                CHAIRMAN SCHMIDT:  Good morning.

 

         2  Welcome.  It's 10:31 and I'd call the June 9th meeting

 

         3  of the Texas Racing Commission to order.

 

         4                Ms. Welch, will you please call the roll

 

         5  call?

 

         6                MS. WELCH:  I will.

 

         7                Chairman Robert Schmidt?

 

         8                CHAIRMAN SCHMIDT:  Here, please.

 

         9                MS. WELCH:  Commissioner Ron Ederer?

 

        10                VICE-CHAIRMAN EDERER:  Here.

 

        11                MS. WELCH:  Commissioner Gloria Hicks?

 

        12                COMMISSIONER HICKS:  Present.

 

        13                MS. WELCH:  Commissioner Michael Martin?

 

        14                COMMISSIONER MARTIN:  Here.

 

        15                MS. WELCH:  Commissioner Vicki Weinberg?

 

        16  Commissioner Gary Aber?

 

        17                COMMISSIONER ABER:  Here.

 

        18                MS. WELCH:  Commissioner John Steen?

 

        19                COMMISSIONER STEEN:  Here.

 

        20                MS. WELCH:  Commissioner Cynthia Leon?

 

        21                MS. LEON:  Here.

 

        22                MS. WELCH:  Commissioner Victoria North?

 

        23                MS. NORTH:  Here.

 

        24                CHAIRMAN SCHMIDT:  Do we have a quorum?

 

        25                MS. WELCH:  Yes, we do.
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         1                CHAIRMAN SCHMIDT:  Devon, any cards for

 

         2  public comment?

 

         3                MS. BIJANSKY:  No, sir.

 

         4                CHAIRMAN SCHMIDT:  Okay.  The first item

 

         5  of business is the recognition of Dr. Ken Quirk, our

 

         6  chief veterinarian, who retired in May.

 

         7                Do any Commissioners have any comments?

 

         8                COMMISSIONER HICKS:  I do.

 

         9                CHAIRMAN SCHMIDT:  Commissioner Hicks?

 

        10                COMMISSIONER HICKS:  I would just like to

 

        11  thank Dr. Quirk for the absolutely amazing job he did

 

        12  the years that I have known him.  And I felt just very

 

        13  privileged to work in a lot of the different

 

        14  conferences we had and the different meetings.  And he

 

        15  was so there for the animals and for the horses and the

 

        16  dogs and so on top of your game.

 

        17                And thank you so much for the time and

 

        18  the energy that you gave.  You'll be very difficult to

 

        19  replace if -- I don't think we can.  But we really

 

        20  appreciate what you gave to the Racing Commission.

 

        21  Thank you.

 

        22                MR. QUIRK:  Thank you.

 

        23                COMMISSIONER MARTIN:  And I second that.

 

        24  He -- when I came on the Commission, he did a great job

 

        25  of teaching me the ropes and letting me kind of know
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         1  how things went and went above and beyond on everything

 

         2  he did.  And I really appreciate it, Dr. Quirk.

 

         3                CHAIRMAN SCHMIDT:  Commissioner Aber,

 

         4  Dr. Aber?

 

         5                COMMISSIONER ABER:  I just want to say

 

         6  how classy he is and how he handles everything real

 

         7  well and he does everything with class.  It's a very

 

         8  difficult job when you deal with these medications and

 

         9  such as that on the track and all the rules and

 

        10  regulations and have all these people that can get mad

 

        11  at you.  He does a tremendous job.  And, you know, one

 

        12  of the most important things to me is somebody to tell

 

        13  you you did a good job and you worked hard.  And I say

 

        14  good job.

 

        15                COMMISSIONER MARTIN:  Good job.

 

        16                VICE-CHAIRMAN EDERER:  Dr. Quirk, thank

 

        17  you.  You're the best.  We appreciate your help.

 

        18                MR. QUIRK:  Thank you.  It's very kind of

 

        19  all of you.

 

        20                VICE-CHAIRMAN EDERER:  It's been

 

        21  terrific.  And good fishing for you.

 

        22                MR. QUIRK:  Thanks for that as well.

 

        23                CHAIRMAN SCHMIDT:  Now, Dr. Quirk,

 

        24  unfortunately, you have to come up and we have to take

 

        25  a photograph.

 

 

 

 

�                                                               6

 

 

 

 

         1                And most of our thunder has already been

 

         2  stolen.  Doctor of veterinary medicine, Thoroughbred

 

         3  owner, consultant, and breeder, and most recently chief

 

         4  veterinarian for the Texas Racing Commission.

 

         5  Congratulations on a job well done.

 

         6                He joined us in 2009.  He brought

 

         7  extensive experience to the Racing Commission from the

 

         8  private side, worked well with our staff vets, really

 

         9  helped us implement what I consider a state-of-the-art

 

        10  drug testing program.

 

        11                But I think, more importantly, as was

 

        12  discussed by the other Commissioners, he really

 

        13  provided us -- he educated the Commissioners.  The drug

 

        14  testing world is constantly changing.  He provided us

 

        15  with insight and in always a very gracious, levelheaded

 

        16  character.

 

        17                You'll be sorely missed.  We want to

 

        18  thank you on behalf of the agency.  The horsemen thank

 

        19  you.  And the animals thank you.  You took care of them

 

        20  all.  And we really appreciate you.  You'll be

 

        21  difficult to replace.  Thank you very much.

 

        22                MS. LEON:  Maybe he has something he

 

        23  wants to say.

 

        24                MR. QUIRK:  You know, I'm going to -- I'm

 

        25  going to resist the temptation to editorialize and just
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         1  walk away and say I've enjoyed the trip.  It's --

 

         2  thanks to you for all your -- the sacrifice you make.

 

         3  You know, I've raced in a number of jurisdictions.  I

 

         4  really think your approach to regulating racing is the

 

         5  most objective of any Commission that I've ever been

 

         6  involved with.  So kudos to you for that.

 

         7                CHAIRMAN SCHMIDT:  Moving on to general

 

         8  business, reports by the executive director regarding

 

         9  administrative matters, budget and finance.

 

        10                Adrianne, can you present us a budget

 

        11  update?

 

        12                MS. COURTNEY:  Yes.

 

        13                CHAIRMAN SCHMIDT:  Thank you.

 

        14                MS. COURTNEY:  Good morning,

 

        15  Commissioners.  I'm Adrianne Courtney, chief financial

 

        16  officer.

 

        17                On pages eight and nine of your agenda

 

        18  packet you will find the agency's fiscal year 2015

 

        19  operating budget reflecting revenue collection and

 

        20  expenditures as of April 30th, 2015.  With 66.7 percent

 

        21  of the year completed, the agency has collected 6.6

 

        22  million or 71 percent of our projected revenue and has

 

        23  spent 5.1 million or 57.8 of our budgeted

 

        24  expenditures.  We are well within the budget

 

        25  constraints of the year.
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         1                I'd be happy to answer any questions if

 

         2  you have them.

 

         3                CHAIRMAN SCHMIDT:  Any questions for

 

         4  Ms. Courtney?

 

         5                Thank you, ma'am.  Thank you very much.

 

         6                MS. COURTNEY:  You're welcome.

 

         7                CHAIRMAN SCHMIDT:  Report on wagering

 

         8  statistics.  Lila Smith, director of pari-mutuels.

 

         9                Welcome, Ms. Smith.

 

        10                MS. SMITH:  Good morning, Commissioners.

 

        11  I'm Lila Smith.

 

        12                On pages 10 through 12 of your agenda

 

        13  packet is the wagering statistic report for the periods

 

        14  of January 1st through May 31st for both 2014 and

 

        15  2015.  The report reflects total wagering activities

 

        16  for 2015 has increased for both the greyhound and horse

 

        17  tracks.  Total wagers placed on Texas races has

 

        18  increased by 2.25 percent in 2015.

 

        19                Is there any questions, comments?

 

        20                CHAIRMAN SCHMIDT:  Any questions by any

 

        21  Commissioners?

 

        22                Thank you, Lila.  Appreciate you.

 

        23                Enforcement and inspection reports.  Joel

 

        24  Speight, deputy director.

 

        25                MR. SPEIGHT:  Good morning,
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         1  Commissioners.

 

         2                CHAIRMAN SCHMIDT:  Joel.

 

         3                MR. SPEIGHT:  On pages 13 and 14 you will

 

         4  find the report on racetrack inspections and regulatory

 

         5  activities.  The Sam Houston Race Park spring Quarter

 

         6  Horse meet began on March 27th, 2015, and concluded on

 

         7  May 16th.  Lone Star Park began its Thoroughbred meet

 

         8  on April 9th.  And Gulf Greyhound Park continues to

 

         9  operate on its annual schedule.

 

        10                Racetrack inspections during this period

 

        11  were conducted at Lone Star Park, Sam Houston Race

 

        12  Park, Retama Park, Gillespie Race Barn, Gulf Greyhound

 

        13  Park, Valley Greyhound Park, and Gulf Coast Racing.

 

        14  Working closely with the association, a number of

 

        15  deficiencies were remediated during this past reporting

 

        16  period.

 

        17                For Sam Houston Race Park, the Quarter

 

        18  Horse meet, the TVMDL reported a total of 11

 

        19  positives.  Two of those were Class 2.  Four were Class

 

        20  3.  And we had five permitted medication overages.  No

 

        21  drug positives were reported for Gulf Greyhound during

 

        22  this same time.

 

        23                I'll answer any questions you have at

 

        24  this time.

 

        25                CHAIRMAN SCHMIDT:  Any Commissioners have
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         1  any questions of Mr. Speight?

 

         2                Thank you, Joel.  Thank you very much for

 

         3  the job you do.

 

         4                Proceedings on racetracks, a request by

 

         5  Gillespie County Fair for approval of tote services

 

         6  agreement with United Tote Company.

 

         7                Mr. Fenner, can you lay out this request

 

         8  for us?

 

         9                MR. FENNER:  Yes, sir.

 

        10                Gillespie County Fair has submitted a new

 

        11  tote contract.  This entirely replaces the prior

 

        12  contract with United Tote.  We have reviewed the

 

        13  contract and they have made a couple of adjustments

 

        14  that we requested and we believe that this agreement is

 

        15  now in compliance with the act and the rules.  If

 

        16  approved, it will become effective retroactively as to

 

        17  February 1, 2015.

 

        18                The staff recommends approval.

 

        19                CHAIRMAN SCHMIDT:  Thank you, Mark.

 

        20                Any cards for public comment, Devon?

 

        21                MS. BIJANSKY:  No, sir.

 

        22                CHAIRMAN SCHMIDT:  No public comment.

 

        23  Okay.

 

        24                Any discussion by the Commission?

 

        25                I'll certainly entertain a motion to
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         1  approve the totalisator services agreement between

 

         2  Gillespie County Fair and United Tote Company.

 

         3                COMMISSIONER HICKS:  I'll make a motion.

 

         4                CHAIRMAN SCHMIDT:  A motion made by

 

         5  Commissioner Gloria Hicks, seconded by Dr. Martin.

 

         6                I'll call it to a vote.  All those in

 

         7  favor signify by saying aye.

 

         8                COMMISSIONERS:  Aye.

 

         9                CHAIRMAN SCHMIDT:  Anyone opposed?

 

        10                That motion carries unanimously.

 

        11                Moving to the rules section, in

 

        12  considering Items A through H, if the Commission will

 

        13  indulge me, what I'd like to do, Mark, is, reviewing

 

        14  them in anticipation of this meeting, I'll ask --

 

        15  they're very diverse rules.

 

        16                MR. FENNER:  Yes, sir.

 

        17                CHAIRMAN SCHMIDT:  The way I'm going to

 

        18  work through this -- but I'd also like to avoid 25

 

        19  votes.  So what I'd like to do is ask you to lay out

 

        20  each rule, the rationale and so forth.  We'll see if

 

        21  there's any public comment and if Vice-Chair Ederer has

 

        22  any comments and discussion.  Then we'll move on to the

 

        23  next rule and then vote at the end because I don't

 

        24  think there's going to be a lot of -- if we sense a

 

        25  dispute, we'll move forward as needed.
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         1                MR. FENNER:  Yes, sir, we can do that.

 

         2                CHAIRMAN SCHMIDT:  Okay.  So we're first

 

         3  going to consider a Proposal A to amend Rule 309.8,

 

         4  Racetrack License Fees.

 

         5                MR. FENNER:  Yes, sir.

 

         6                As you all may recall, during the

 

         7  designation discussion as to Saddle Brook Park there

 

         8  was some discussion about whether or not there was some

 

         9  flexibility to allow the nonoperating racetracks to pay

 

        10  their annual fees on a more prorated basis rather than

 

        11  having to pay what's $230,000 up front.

 

        12                We have looked at this from the staffing

 

        13  and the budget of the agency's budget standpoint and we

 

        14  believe that this could be done on a quarterly basis

 

        15  and still allow the agency to have enough cash flow,

 

        16  particularly at the beginning of the biennium, to

 

        17  continue to operate.

 

        18                So what this rule would do would -- it

 

        19  would keep the same mechanism in place for operating

 

        20  racetracks.  That is, they pay their annual fee on a

 

        21  monthly basis prorated.  But for those that are

 

        22  nonoperating, it would allow them to prorate their

 

        23  annual fee on a quarterly basis.

 

        24                MS. LEON:  So one is on monthly and one

 

        25  is on quarterly.
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         1                MR. FENNER:  Yes, ma'am.

 

         2                CHAIRMAN SCHMIDT:  Yes.  Yes.

 

         3  Commissioner -- or, Mark, you might also point out that

 

         4  the financing of the racetracks changed significantly

 

         5  with sunset, which was two years earlier.

 

         6                MR. FENNER:  Yes, sir.  Previously the

 

         7  annual fee for the nonoperating racetracks was only

 

         8  $20,000 a year for the -- for the Class 2's.  And when

 

         9  the sunset process completed and we had this addressing

 

        10  of whether or not inactive tracks were making good

 

        11  faith efforts, one of the things that they offered to

 

        12  do was to pay a greater percentage of the agency's

 

        13  operating budget and this subsidizes, in essence, the

 

        14  operating racetracks and I think has gained some

 

        15  favorable consideration from the Commission in the

 

        16  past, that they are paying a substantially larger

 

        17  amount than they have in the past.

 

        18                So $230,000 for Class 2 horse racetracks

 

        19  is a lot of money for them to be paying, considering

 

        20  that the cost of actually regulating that racetrack is

 

        21  fairly minimal.

 

        22                CHAIRMAN SCHMIDT:  Any public comment,

 

        23  Devon?

 

        24                MS. BIJANSKY:  No, sir.

 

        25                CHAIRMAN SCHMIDT:  Okay.  Vice-Chair
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         1  Ederer, any comment?

 

         2                VICE-CHAIRMAN EDERER:  No.

 

         3                CHAIRMAN SCHMIDT:  Okay.  Any further

 

         4  questions or concerns by any of the Commissioners?

 

         5                Okay.  Let's move on to Proposal B,

 

         6  309.365.

 

         7                MR. FENNER:  This came as a proposal from

 

         8  Valley Race Park and it addresses the issue of

 

         9  breakage.  Breakage is the amount of a wager that's

 

        10  left over after payouts are calculated down to the

 

        11  dime.  So anywhere from zero to nine cents is this

 

        12  amount that exceeds the dime per payout and this amount

 

        13  gets accumulated.

 

        14                Now, until 2007, half of the greyhound

 

        15  breakage went to the accredited Texas-bred program and

 

        16  half of it went to the operating budget of the agency.

 

        17  But at the time the agency was trying to move away from

 

        18  using breakage and also the outstanding unclaimed

 

        19  tickets as a way of funding the agency.  So the agency

 

        20  approached Representative Flores about getting a bill

 

        21  changed -- or a bill passed to change the method of

 

        22  funding.

 

        23                This portion about the breakage passed at

 

        24  that time and it eliminated the direction of the

 

        25  breakage -- the 50 percent breakage that went to the
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         1  agency, it no longer described it as going to the

 

         2  agency, but it did not describe where it went.  So as a

 

         3  practical matter, that money was retained by the

 

         4  association, the three greyhound racetracks, that

 

         5  generated the greyhound breakage.  And it's been doing

 

         6  that for the last eight years.

 

         7                Valley Race Park would like to put that

 

         8  into a rule, make sure that it is clear, and so that

 

         9  they can plan ahead and be assured that that is where

 

        10  it's going to go.  The staff has no objection to this

 

        11  proposal.  And the staff has made a proposal that's a

 

        12  little different than what they put forward.  Our

 

        13  proposal is to create a new rule, 309.365, Breakage.

 

        14  It's in your materials.  And this was discussed at the

 

        15  rules committee and a representative of Valley Race

 

        16  Park was fine with the staff alternative approach to

 

        17  reaching the same end.

 

        18                CHAIRMAN SCHMIDT:  And this is what we've

 

        19  really been doing for the past couple of years.

 

        20                MR. FENNER:  Yes, sir.

 

        21                CHAIRMAN SCHMIDT:  So it just codifies

 

        22  it, as it were.

 

        23                MR. FENNER:  Yes.

 

        24                CHAIRMAN SCHMIDT:  Good.

 

        25                Any public comment, Devon?
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         1                MS. BIJANSKY:  No, sir.

 

         2                CHAIRMAN SCHMIDT:  Vice-chair?

 

         3                VICE-CHAIRMAN EDERER:  Just recommend

 

         4  posting.

 

         5                CHAIRMAN SCHMIDT:  Any comments,

 

         6  questions, concerns from any of the Commissioners?

 

         7                Proposal 3, 315.111, Schooling, for

 

         8  greyhounds.

 

         9                MR. FENNER:  We've learned that there is

 

        10  actually an error in the Administrative Code dating

 

        11  back to 2005.  This is the subsection of this rule that

 

        12  should be talking about the minimum distance at which

 

        13  schooling races must be run, but instead it talks about

 

        14  scratches.

 

        15                What we would like to do is correct the

 

        16  error, follow the model rule that says that the minimum

 

        17  distance for a greyhound schooling race must be

 

        18  three-sixteenths of a mile.  This was -- this rule was

 

        19  requested by our racing judges at Gulf Greyhound Park,

 

        20  and I believe and understand it's supported by the

 

        21  association.

 

        22                CHAIRMAN SCHMIDT:  Yes.  Okay.

 

        23                No comment?

 

        24                MS. BIJANSKY:  No comment.

 

        25                CHAIRMAN SCHMIDT:  Commissioner Ederer,
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         1  recommend posting?

 

         2                VICE-CHAIRMAN EDERER:  Yes.

 

         3                CHAIRMAN SCHMIDT:  Any questions about

 

         4  this rule change?  Great.

 

         5                Item D, 319 -- 319.1.

 

         6                MR. FENNER:  This addresses a change in

 

         7  the testing abilities of the racing labs across the

 

         8  country.  They have learned and gathered the ability to

 

         9  start testing for these naturally occurring substances

 

        10  that are in race animals' bodies but that trainers

 

        11  could be manipulating to try and improve the animal's

 

        12  performance and affect the outcome of the race.  And

 

        13  there has been some record of high levels of cobalt,

 

        14  which is a naturally occurring mineral, occurring in

 

        15  the Meadowlands and in Australia.

 

        16                The RCI model rule has been changed to

 

        17  address this type of issue.  Our rules don't address

 

        18  this naturally occurring substance issue.  What we

 

        19  would like to do is amend our rule to track the model

 

        20  rule language and say that prohibited drugs, chemicals,

 

        21  or other substances include those substances present in

 

        22  the horse in excess of concentrations at which such

 

        23  substances could naturally occur.  And this would allow

 

        24  us to have the flexibility going forward to try and

 

        25  address those issues when they come up.  We're a bit
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         1  away from that, but we need the flexibility to do it in

 

         2  the future.

 

         3                CHAIRMAN SCHMIDT:  Any public comment?

 

         4                MS. BIJANSKY:  No, sir.

 

         5                VICE-CHAIRMAN EDERER:  Recommend

 

         6  posting.

 

         7                CHAIRMAN SCHMIDT:  Good.

 

         8                I just would like to ask one of our

 

         9  veterinary colleagues, what's the normal cobalt level?

 

        10  Does anyone have an idea?

 

        11                COMMISSIONER ABER:  Well, it's less than

 

        12  25 parts per billion.

 

        13                CHAIRMAN SCHMIDT:  So that's the upper

 

        14  limits of normal?  I saw that.  I just wasn't sure if

 

        15  that was allowing --

 

        16                COMMISSIONER ABER:  I don't know exactly

 

        17  what it is; but parts per billion, that's awful small

 

        18  there.

 

        19                MR. QUIRK:  It's said to be 10 parts per

 

        20  billion.

 

        21                COMMISSIONER ABER:  Natural is 10 parts?

 

        22                MR. QUIRK:  Natural, yeah, background.

 

        23                CHAIRMAN SCHMIDT:  So do we test for

 

        24  erythropoietin administration?  Do we test for that?

 

        25                COMMISSIONER MARTIN:  You'll have to ask
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         1  the labs about that.

 

         2                CHAIRMAN SCHMIDT:  Okay.  I'll ask no

 

         3  further questions.

 

         4                COMMISSIONER MARTIN:  Yeah.

 

         5                CHAIRMAN SCHMIDT:  Any other questions?

 

         6                Okay.  Then we'll move on.

 

         7                MR. FENNER:  Yes, sir.

 

         8                We have proposals related to safety

 

         9  equipment.  And the Texas rules have gotten out of date

 

        10  with the model rules.  In particular, the Texas rules

 

        11  address that safety helmets must meet ASTM requirements

 

        12  and that the safety vest rules have to have a rating of

 

        13  at least five as defined by the British Equestrian

 

        14  Trade Association.

 

        15                However, the model rules now recognize a

 

        16  variety of other testing consortiums and the standards

 

        17  adopted by those and this has become a problem because

 

        18  our surrounding jurisdictions have recognized the model

 

        19  rule and these other standards.  So if we were to start

 

        20  beginning to strictly enforce our rule, we might

 

        21  require people to go out and purchase this ASTM

 

        22  equipment when they have perfectly satisfactory other

 

        23  equipment.  And it's quite expensive to purchase the

 

        24  vest and the safety helmet.

 

        25                So what we would like to do is go ahead
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         1  and follow the model rule, recognize these alternative

 

         2  safety standards, and update it.  And so we have a

 

         3  number of changes.  Basically what we're doing is

 

         4  creating a new rule, 311.218, Safety Equipment, that

 

         5  follows the model rule and then there's some references

 

         6  in these other three rules that we're going to amend so

 

         7  that they point back to 311.218.

 

         8                COMMISSIONER ABER:  And these are ARCI

 

         9  compliant.

 

        10                MR. FENNER:  Yes, sir, it follows the

 

        11  model rule.

 

        12                CHAIRMAN SCHMIDT:  All of them linked

 

        13  together.

 

        14                MR. FENNER:  Yes, sir.

 

        15                CHAIRMAN SCHMIDT:  Okay.  Great.  So

 

        16  that's conduct, whips and other equipment, and colors

 

        17  and numbers, right?

 

        18                MR. FENNER:  Yes.  And safety equipment.

 

        19                CHAIRMAN SCHMIDT:  And safety equipment,

 

        20  right.  That's the three -- the new rule is 311.218,

 

        21  which is the new rule, the mother rule, and then those

 

        22  would refer back to it.

 

        23                MR. FENNER:  Yes, sir.

 

        24                CHAIRMAN SCHMIDT:  Great.

 

        25                VICE-CHAIRMAN EDERER:  At the rules
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         1  committee meeting we had testimony from representatives

 

         2  from the jockeys and they went along with all these

 

         3  changes and said that as far as they were concerned, it

 

         4  was in the interest of safety.

 

         5                CHAIRMAN SCHMIDT:  Great.  So they're

 

         6  in.

 

         7                VICE-CHAIRMAN EDERER:  Yes.

 

         8                CHAIRMAN SCHMIDT:  We have Mr. John Beech

 

         9  with the Jockey Guild.

 

        10                Are you here, sir?  Welcome.

 

        11                MR. BEECH:  Good morning, Mr. Chairman,

 

        12  Commissioners, and staff.  My name is John Beech.  I'm

 

        13  the regional manager for the Jockeys' Guild,

 

        14  Incorporated.  And we are in support of the proposal to

 

        15  adopt the ARCI model rule pertaining to safety

 

        16  equipment for jockeys in its entirety.

 

        17                CHAIRMAN SCHMIDT:  Great.  Thank you.

 

        18                Any questions of any of the Commissioners

 

        19  of Mr. Beech?

 

        20                MR. BEECH:  Thank you very much.

 

        21                VICE-CHAIRMAN EDERER:  Mr. Beech is who I

 

        22  was referring to that gave testimony before.

 

        23                I didn't see you sitting back there.

 

        24  Thank you again.

 

        25                MR. BEECH:  Thank you very much.
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         1                CHAIRMAN SCHMIDT:  Thank you for helping

 

         2  us with this rule.  Appreciate it.

 

         3                Any further questions regarding these

 

         4  changes?

 

         5                Then let's move to colors and number.

 

         6                MR. FENNER:  Yes, sir.

 

         7                The current rule provides that Quarter

 

         8  Horses, Paints, and Appaloosas shall wear head numbers

 

         9  corresponding to the numbers in the program but

 

        10  provides only that Thoroughbreds and Arabians may wear

 

        11  such head numbers.  So this "shall" for Quarter Horses,

 

        12  Paints, and Appaloosas has caused problems on occasion

 

        13  when either there's equipment malfunction, where they

 

        14  have a head number but it won't state on, or you have a

 

        15  horse who is averse to wearing such a head number.

 

        16                So this proposed change would allow the

 

        17  stewards the authority to waive the head number

 

        18  requirement in the case of equipment failure, if

 

        19  there's missing equipment, or in the interest of

 

        20  safety.

 

        21                CHAIRMAN SCHMIDT:  No public comment?

 

        22                MS. BIJANSKY:  No.

 

        23                VICE-CHAIRMAN EDERER:  Recommend

 

        24  approval.

 

        25                CHAIRMAN SCHMIDT:  Okay.  Any comments or
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         1  concerns by any of the Commissioners?

 

         2                Okay.  Item G?

 

         3                MR. FENNER:  All right.  This is a

 

         4  proposal to amend 311.101, Horse Owners.  It has two

 

         5  separate issues that we're trying to address in it.

 

         6  First is the issue of the owner's and trainer's

 

         7  license.

 

         8                As it stands right now, in order to have

 

         9  an owner's license, you must demonstrate that you

 

        10  actually own a racehorse.  However, for trainers,

 

        11  trainers frequently are in the business of buying and

 

        12  selling horses throughout the year and so it sometimes

 

        13  happens that when it comes to them renewing their

 

        14  license that they are currently in between horses.

 

        15  They don't have a horse.  But they intend to have a

 

        16  horse.  They intend to buy horses throughout the year.

 

        17                And the way it works right now is if they

 

        18  don't own a horse at the time they renew, then when

 

        19  they get a horse and want an owner's license, then they

 

        20  have to come back and, for another hundred dollars,

 

        21  we'll sell them an owner's license.

 

        22                What this rule would do is allow them to

 

        23  say, "Listen, I'm a trainer.  I'm in the business of

 

        24  buying and selling horses.  I intend to own a horse."

 

        25  And we will issue them then an owner/trainer's license
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         1  for the single hundred-dollar fee just as if they

 

         2  currently owned the license.

 

         3                And the rationale for this is that the --

 

         4  you know, for requiring an owner to have a horse is

 

         5  that it provides them with access to the backside.

 

         6  That's why we require the evidence of ownership.

 

         7  However, in the case of a trainer, he already has

 

         8  access to the backside, so you're not really

 

         9  accomplishing that same goal.

 

        10                The second issue that this rule change

 

        11  would propose is about emergency licenses and Social

 

        12  Security numbers.  Right now, if an owner is unable to

 

        13  complete an application for an owner's license because

 

        14  of absence or illness, the trainer can get an emergency

 

        15  license on behalf of the owner.  And the emergency

 

        16  license requires that they provide the name, address,

 

        17  phone number, and Social Security number.

 

        18                However, this has provided a problem in

 

        19  the past in which some owners are not particularly

 

        20  happy about releasing their Social Security number to a

 

        21  trainer because of identity theft concerns.

 

        22                So what this would do is say that the

 

        23  trainer can get the emergency license based on the name

 

        24  and the address and the telephone number and not

 

        25  require the Social Security number.  And then within a
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         1  short period of time after the emergency license has

 

         2  been issued and we're trying to get the full license,

 

         3  of course, we will get all of the information,

 

         4  including the Social Security number, at that time.

 

         5                CHAIRMAN SCHMIDT:  Thanks, Mark.

 

         6                Any public --

 

         7                COMMISSIONER ABER:  I don't -- what would

 

         8  this do with like illegal aliens that wanted to run a

 

         9  horse that don't have a Social Security number?

 

        10                MR. FENNER:  Can I ask that Cathy

 

        11  Cantrell, our director of licensing, come address this

 

        12  issue?  She's our subject matter expert.

 

        13                MS. CANTRELL:  Good afternoon.  My name

 

        14  is Cathy Cantrell.  I'm the director of licensing.

 

        15                To answer your question, the emergency

 

        16  license is good for 21 days, so we hold the purse

 

        17  money -- or the Horsemen's Partnership holds the purse

 

        18  money on these emergencies.  So no purse money is

 

        19  released until the application is provided to us with

 

        20  the appropriate documentation.

 

        21                So that's where that is.  I mean, it's

 

        22  not a required -- the paperwork is not required until

 

        23  the 21 days, the complete paperwork, fingerprints,

 

        24  application.

 

        25                COMMISSIONER MARTIN:  So is there a
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         1  problem -- and I know you say you're holding the purse,

 

         2  but I know awhile back there was a problem where

 

         3  somebody, I guess, got an emergency license and they

 

         4  owed child support or something like that and weren't

 

         5  supposed to run in the first place but something

 

         6  happened with the -- are we concerned about this at

 

         7  all?

 

         8                MS. CANTRELL:  They cannot get an

 

         9  emergency if they owe child support, sir.

 

        10                COMMISSIONER MARTIN:  But if you don't

 

        11  have a Social Security number, how do you know?

 

        12                MS. CANTRELL:  Well, that's true.  And

 

        13  then what will happen, the 21 days, when that comes

 

        14  back -- see, we won't know that they owe child support

 

        15  until that file is given to the OAG, which is after the

 

        16  fact.  So the denial of renewal will happen after the

 

        17  fact.

 

        18                COMMISSIONER MARTIN:  Okay.

 

        19                CHAIRMAN SCHMIDT:  Thank you.  Thank you

 

        20  very much.

 

        21                COMMISSIONER ABER:  In the meantime,

 

        22  they've run a horse and they're competing against other

 

        23  people; and then in 21 days, if it comes up that

 

        24  they're not eligible for this, you're punishing those

 

        25  people that ran against them in the first place.
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         1                MS. CANTRELL:  Well, we won't know the 21

 

         2  days because we -- at the -- the purse money will be

 

         3  held, you know.

 

         4                COMMISSIONER ABER:  That's what I'm

 

         5  saying.  But they did participate in the race and then

 

         6  21 days later you find out that -- you know, they won

 

         7  the race.  They're still punishing the people -- other

 

         8  people that were in the race.

 

         9                MR. FENNER:  The direction we get from

 

        10  the Attorney General's office about child support is

 

        11  about not renewing.  And it's not the original

 

        12  license.

 

        13                MS. CANTRELL:  That's correct.

 

        14                MR. FENNER:  So if somebody is coming in

 

        15  for a brand-new license and we don't have their Social

 

        16  Security number on file, then requiring the Social

 

        17  Security number as part of the emergency licensing

 

        18  process won't have any difference on the outcome

 

        19  because what happens is we send all Social Security

 

        20  numbers and the licensing file over to the AG's office

 

        21  and they tell us which ones there's a problem with and

 

        22  tell us "Do not renew this person's license."

 

        23                MS. CANTRELL:  And that happens

 

        24  quarterly.

 

        25                MR. FENNER:  And it happens quarterly.
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         1  So if we don't have that licensee's Social Security

 

         2  number in the file already, then there's no way for us

 

         3  to stop that person from competing preemptively before

 

         4  they've gotten their first license.  Now, if they're

 

         5  renewing a license, we're not going to have this issue,

 

         6  right?

 

         7                MS. CANTRELL:  No.

 

         8                MR. FENNER:  Because we'll be able to

 

         9  pull their Social Security number from their prior

 

        10  licensing process.

 

        11                MS. CANTRELL:  That's correct.  And they

 

        12  will be flagged for the OAG if it's a renewal and they

 

        13  will not get a license, emergency or otherwise.

 

        14                COMMISSIONER MARTIN:  Was there any

 

        15  comments on that during the rules committee meeting?

 

        16                VICE-CHAIRMAN EDERER:  Yes, there was,

 

        17  considerable.  And the answers that were given here

 

        18  today were receptive.  I mean, they were the same as

 

        19  they are here today.  Because I had the exact same

 

        20  question.

 

        21                The problem -- I don't know if we can

 

        22  possibly overcome it -- would be on the betting.  I

 

        23  mean, if they run a horse and they win, they're going

 

        24  to get paid, the people that bet on it, even though the

 

        25  horse should not be running.
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         1                MS. CANTRELL:  You mean the owner will

 

         2  get paid?

 

         3                VICE-CHAIRMAN EDERER:  Well, if the owner

 

         4  bets a lot of money on his horse, he would certainly

 

         5  get paid.

 

         6                MS. CANTRELL:  On the wagering side.

 

         7                VICE-CHAIRMAN EDERER:  The wagering could

 

         8  not be controlled.

 

         9                MR. FENNER:  Right.  I think, though,

 

        10  that's an issue with the process of getting the

 

        11  information back from the AG's office about the child

 

        12  support delinquency rather than it is about whether we

 

        13  get the Social Security number up front because if we

 

        14  have the Social Security number up front, even if we

 

        15  have the SSN up front, if the person hasn't been

 

        16  licensed by us, he's going to be allowed to compete

 

        17  because it's not until quarterly that we exchange this

 

        18  information with the AG's office and they send us

 

        19  something back that says "Do not renew."

 

        20                For example, during a year we may get

 

        21  information back saying this person owes us -- owes

 

        22  child support, but we don't stop that person from

 

        23  competing in racing until the time comes around to

 

        24  renew their license.

 

        25                MS. CANTRELL:  It's a denial of renewal
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         1  is the OAG's process.

 

         2                VICE-CHAIRMAN EDERER:  I understand

 

         3  that.  But as far as the particular race, if we've got

 

         4  an illegal alien -- forget about child support.  If we

 

         5  have an alien come in or a dope peddler from across the

 

         6  border that comes in and doesn't have a Social Security

 

         7  number, runs a horse and wins, he's going to be paid

 

         8  his pari-mutuel bet.  He's not going to get the purse,

 

         9  agreed; but, you know, it -- I don't believe that that

 

        10  can be controlled, though, can it?

 

        11                MR. FENNER:  I don't know how you can

 

        12  control it.

 

        13                COMMISSIONER MARTIN:  How many emergency

 

        14  licenses do we do a year?

 

        15                MS. CANTRELL:  I would say, on average,

 

        16  probably about 150.

 

        17                COMMISSIONER MARTIN:  That many?

 

        18                MS. CANTRELL:  Yes, sir.

 

        19                MR. FENNER:  How many of them have a

 

        20  problem subsequently?

 

        21                MS. CANTRELL:  "A problem" being?

 

        22                COMMISSIONER MARTIN:  Where they're not

 

        23  renewed or something.

 

        24                MS. CANTRELL:  That go to expired?  I

 

        25  would probably say, right off the top of my head, maybe
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         1  one, two percent.

 

         2                CHAIRMAN SCHMIDT:  Commissioner Aber,

 

         3  would you prefer to vote on these items together or do

 

         4  you want to vote on Items G and H separately?

 

         5                COMMISSIONER ABER:  I would like to do it

 

         6  separate because I'm against that.

 

         7                CHAIRMAN SCHMIDT:  Okay.

 

         8                VICE-CHAIRMAN EDERER:  At the rules

 

         9  committee meeting, the pari-mutuel was not discussed.

 

        10  I thought about it afterwards and I knew we would be

 

        11  discussing this today.  So it's a separate issue that I

 

        12  believe should possibly -- there should be more

 

        13  investigation by staff into this area.

 

        14                CHAIRMAN SCHMIDT:  Okay.  I would comment

 

        15  that we're just posting the rules.  We're not voting on

 

        16  them.

 

        17                VICE-CHAIRMAN EDERER:  Correct.

 

        18                CHAIRMAN SCHMIDT:  Let's -- any

 

        19  further -- thank you, Cathy, Ms. Cantrell.

 

        20                Any other further questions or concerns

 

        21  of anyone?

 

        22                First of all, I would, again, like to

 

        23  thank the vice-chair and also Dr. Aber.  As you can

 

        24  see, this is hard work.  It's detailed work.  It's very

 

        25  diverse issues.  The rules committee does a terrific
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         1  job.  Thank you for your time very, very much.

 

         2                I'll certainly -- if there's no further

 

         3  discussion, I'll certainly entertain a motion to

 

         4  publish the proposed amendments and new rules described

 

         5  in Sections V-A through F, V-A through F, in the Texas

 

         6  Register for public comment.

 

         7                A motion made by Commissioner Steen,

 

         8  seconded by Commissioner Hicks.

 

         9                I'll call this to a vote.  All those in

 

        10  favor signify by saying aye.

 

        11                COMMISSIONERS:  Aye.

 

        12                CHAIRMAN SCHMIDT:  All those opposed?

 

        13                No?  None?  Okay.  That carries.

 

        14                Now we're going to consider Items G

 

        15  through H.  Again, all we're doing is posting these for

 

        16  discussion.  We're not voting on the rules themselves.

 

        17                If there's no further discussion, I'll

 

        18  certainly entertain a motion to publish the proposed

 

        19  amendments and new rules described in Sections G

 

        20  through H in the Texas Register for public comment.

 

        21                Is there a motion?

 

        22                COMMISSIONER ABER:  I'll make the

 

        23  motion.

 

        24                CHAIRMAN SCHMIDT:  To publish.  We have a

 

        25  motion to publish.
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         1                Is there a second?

 

         2                COMMISSIONER MARTIN:  I'll second.

 

         3                CHAIRMAN SCHMIDT:  Seconded by

 

         4  Dr. Martin.

 

         5                Okay.  Let's call this to a vote.  Let's

 

         6  do a roll call vote.  There's been a motion by Dr. Aber

 

         7  and a second by Dr. Martin, so we'll call it to a

 

         8  vote.  Okay?

 

         9                MS. WELCH:  Chairman Robert Schmidt?

 

        10                CHAIRMAN SCHMIDT:  I think it needs more

 

        11  attention, but I would vote for -- in favor of

 

        12  publishing it.  I would not vote for it probably as it

 

        13  stands now.

 

        14                MS. WELCH:  Commissioner Ron Ederer?

 

        15                VICE-CHAIRMAN EDERER:  Same comments.  I

 

        16  would vote to go ahead and publish it, but it will need

 

        17  some more investigation.

 

        18                MS. WELCH:  Commissioner Gloria Hicks?

 

        19                COMMISSIONER HICKS:  To publish.

 

        20                MS. WELCH:  Commissioner Michael Martin?

 

        21                COMMISSIONER MARTIN:  To publish.

 

        22                MS. WELCH:  Commissioner Gary Aber?

 

        23                COMMISSIONER ABER:  To publish.

 

        24                MS. WELCH:  Commissioner John Steen?

 

        25                COMMISSIONER STEEN:  Publish.
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         1                MS. WELCH:  Commissioner Cynthia Leon?

 

         2                MS. LEON:  To publish.

 

         3                MS. WELCH:  Commissioner Victoria North?

 

         4                MS. NORTH:  To publish.

 

         5                CHAIRMAN SCHMIDT:  That passes

 

         6  uniformly -- unanimously.  Great.

 

         7                And, Mark, let's take up the next

 

         8  section, which is to take up the historical racing

 

         9  rules, as a second group.  Obviously this is the area

 

        10  of controversy today.  This matter was requested by one

 

        11  of the tracks and a segment of the horse racing

 

        12  community.  Another one of the tracks and another

 

        13  segment vigorously opposes these changes in racing

 

        14  rules, the historical racing rules.

 

        15                I would again remind everyone that what

 

        16  we're voting on today is not whether to change or not.

 

        17  What we're voting on today is simply to publish these

 

        18  rules in the Texas Register for public comment.  So the

 

        19  bar is a little lower.  All we're saying is do these

 

        20  changes to historical racing, requesting repeal -- are

 

        21  they worthy of public comment.

 

        22                I would again point out our previous

 

        23  votes.  People who vote in favor of publishing may not

 

        24  vote in favor of actually repealing the rules.  People

 

        25  who vote against publishing may vote in favor.  So two
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         1  separate votes.  This vote is simply a vote to publish

 

         2  to ask other people for their comments.

 

         3                Mark, can you bring us up to date?

 

         4                MR. FENNER:  Yes, sir.  I think I'll keep

 

         5  my description short in this case.

 

         6                These rules set out in I through V have

 

         7  been challenged in court and the District Court ruled

 

         8  that the rules relating to historical racing exceeded

 

         9  the Commission's authority.  The Commission has not

 

        10  appealed that decision and it's become final.

 

        11  Therefore, the Commission can take no action under the

 

        12  historical racing rules, can't authorize historical

 

        13  racing, can't entertain an application, can't do

 

        14  anything with these rules.

 

        15                Further, a number of these rules,

 

        16  particularly I through U here, are preexisting rules

 

        17  that are necessary and we need, and yet we've amended

 

        18  them to make references to historical racing; and so

 

        19  I'm concerned that continuing to have the historical

 

        20  racing references in needed rules could lead to

 

        21  challenges in the future.  Then Subsection V and all

 

        22  the parts below it, 1 through 10, those are all adopted

 

        23  as new rules to authorize historical racing.

 

        24                So what this proposal would do is take I

 

        25  through U and restore them back to the original
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         1  status.  I want to make one tweak there, and that is

 

         2  the rule about 309.8 which you've already voted to

 

         3  publish a change in paying quarterly.  What this change

 

         4  for that one would do is I would meld them to -- I can

 

         5  only post once in the Texas Register for a rule

 

         6  proposal, so we'll do both at the same time.

 

         7                But otherwise, we're restoring everything

 

         8  back to the original place and then all the Parts 1

 

         9  through 10 under V would be repealed in its entirety.

 

        10                MS. LEON:  Let me ask a clarification.

 

        11                MR. FENNER:  Yes, ma'am.

 

        12                MS. LEON:  So if you vote for the

 

        13  publication of this, we're asking for comment on

 

        14  restoring it back to the way it was.

 

        15                MR. FENNER:  Yes, ma'am.  Yes, ma'am.

 

        16                MS. LEON:  Without the historic racing in

 

        17  it.

 

        18                MR. FENNER:  That's correct.

 

        19                MS. LEON:  Okay.  Except for what

 

        20  provision?  309?

 

        21                MR. FENNER:  Yes.  That's number --

 

        22                CHAIRMAN SCHMIDT:  309.8.

 

        23                MR. FENNER:  Remember, earlier we talked

 

        24  about the annual license fees for the nonoperating

 

        25  tracks, allowing them to pay --
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         1                MS. LEON:  Right.  Since that's changing,

 

         2  you can't just eliminate that because we address that

 

         3  in some other rule that we published, right?

 

         4                MR. FENNER:  Right.  So I'm asking for --

 

         5                MS. LEON:  That to be eliminated.

 

         6                MR. FENNER:  No.  I'm asking to

 

         7  incorporate both of these things.

 

         8                MS. LEON:  The rule that we did before

 

         9  and this one together.

 

        10                MR. FENNER:  They're separate issues.

 

        11  They're separate language.  So I'm going to put them

 

        12  together.  We're going to change the business about

 

        13  allowing nonoperating tracks to pay on a quarterly

 

        14  basis and do that, and then we're also going to repeal

 

        15  a few references to historical racing in it.

 

        16                MS. LEON:  So voting for publication

 

        17  would actually take the historic racing out of the

 

        18  rules.

 

        19                MR. FENNER:  It would publish it in the

 

        20  Texas Register for public comment and then it would be

 

        21  eligible to complete that process at the August

 

        22  meeting.

 

        23                MS. LEON:  Okay.  But if we vote no,

 

        24  against the publication of this, what's the consequence

 

        25  of that?

 

 

 

 

�                                                               38

 

 

 

 

         1                MR. FENNER:  If the Commission were to

 

         2  vote to not publish, then the rules stay exactly like

 

         3  they are right now.  Historical racing references

 

         4  remain in the rules.  Subchapter F authorizing

 

         5  historical racing would remain in place.

 

         6                MS. LEON:  Okay.  So if I vote no, I

 

         7  authorize historic racing; but if I vote yes, I don't

 

         8  support it -- I mean, I don't authorize historic

 

         9  racing.

 

        10                MR. FENNER:  That's correct.  If you vote

 

        11  yes to publish, you are --

 

        12                MS. LEON:  I just want to be clear here.

 

        13                CHAIRMAN SCHMIDT:  Mark, could you -- I

 

        14  don't want to interrupt, but could you just review with

 

        15  the Commissioners the fact that our rulemaking and our

 

        16  rule repealing process follows, I guess, statute?  In a

 

        17  sense, it would go from --

 

        18                MR. FENNER:  Yes.  This is set out under

 

        19  the Administrative Procedures Act, how a State agency

 

        20  or a body adopts rules.  And what has to happen is a

 

        21  Commission or a body like you has to, in a public

 

        22  meeting, vote to publish the rules or the proposed

 

        23  changes in the Texas Register and then they need to be

 

        24  open for a public comment period, which is usually a

 

        25  minimum of 30 days.
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         1                After they have been commented on, then

 

         2  the Commission has to review the comments, consider the

 

         3  comments, and then you are able to make a decision as

 

         4  to whether to go forward in a subsequent open meeting

 

         5  by voting to, in this case, repeal and/or amend rules.

 

         6  And this is a process -- I counted it up.  I mean, it's

 

         7  a minimum of 77 days from start to finish to complete

 

         8  the process.

 

         9                But it's exactly the same process that

 

        10  the Commission follows in adopting rules.  You have to

 

        11  follow the same process for repealing rules.

 

        12                COMMISSIONER ABER:  So all we're doing

 

        13  here is if we vote yes on it, we haven't decided

 

        14  against historical racing.  That's decided after the

 

        15  public comment.

 

        16                MR. FENNER:  Yes, sir.  You need to take

 

        17  the public comment into consideration and review it.

 

        18                CHAIRMAN SCHMIDT:  Which is why we

 

        19  postponed our August meeting.  So this is just -- this

 

        20  is a low bar.  All we're asking is, is this worthy of

 

        21  public comment.  It doesn't reflect your ultimate vote

 

        22  either for or against.  All we're saying is, is this

 

        23  worthy of public comment, should we consider it for

 

        24  that.  Okay?

 

        25                Any other questions?

 

 

 

 

�                                                               40

 

 

 

 

         1                COMMISSIONER STEEN:  Mark, can you just

 

         2  update us on where the legal -- the legal challenge is

 

         3  on this, the appeals process?  What would be the

 

         4  implications of what's going on outside of the

 

         5  Commission and if that process were to go one way or

 

         6  the other?

 

         7                MR. FENNER:  The biggest significance is

 

         8  that right now there are racetracks and horsemen's

 

         9  groups who are pursuing an appeal separate from the

 

        10  Commission's decision to not pursue an appeal.  If the

 

        11  Commission repeals the rules and restores everything

 

        12  back to its prior condition, then it is very likely

 

        13  that the case will be dismissed as moot because there

 

        14  are no longer rules in place for them to -- for them to

 

        15  base their appeal on.  So it is significant to the

 

        16  industry.

 

        17                COMMISSIONER STEEN:  And the implications

 

        18  of leaving them in place, there are some sort of

 

        19  cleanup items we could do -- if they were to be left in

 

        20  place while this legal process plays out, there's a way

 

        21  to handle some of these outstanding items that you said

 

        22  are sort of intermingled with the historic racing

 

        23  rules?

 

        24                MR. FENNER:  I mean, the problem is that

 

        25  the judge has said that the historical racing is beyond
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         1  the Commission's authority.  And so we've amended a

 

         2  number of rules, such as the provisions relating to the

 

         3  horsemen's representative, the pari-mutuel auditor, the

 

         4  wagering information, and the posting of race results,

 

         5  in such a way that it incorporates references to

 

         6  historical racing.

 

         7                And so if the Commission were to try and

 

         8  take administrative action, penalty action, against a

 

         9  track or someone else for a violation of this rule, I

 

        10  could see them coming back and saying, "Wait a minute.

 

        11  This rule is not even any good.  You have this -- the

 

        12  judge has said it's an invalid rule."

 

        13                So I don't know how to quite solve that

 

        14  other than --

 

        15                COMMISSIONER ABER:  Let me ask you this.

 

        16  The tracks are going to appeal this on themselves,

 

        17  aren't they?

 

        18                MR. FENNER:  Yes, they are appealing

 

        19  this.

 

        20                COMMISSIONER ABER:  Okay.  So then that

 

        21  will be dependent on that appeal.  But the first

 

        22  judgment was for it, right?

 

        23                MR. FENNER:  The first judgment -- you're

 

        24  talking about from Mr. Krause.

 

        25                COMMISSIONER ABER:  Yes.

 

 

 

 

�                                                               42

 

 

 

 

         1                MR. FENNER:  Yes.

 

         2                COMMISSIONER ABER:  Then the second

 

         3  judgment was against it.

 

         4                MR. FENNER:  Yes, sir.

 

         5                COMMISSIONER ABER:  And now we're going

 

         6  to have the other -- the tracks and the industry is

 

         7  probably going to want to support this, you know.  And

 

         8  you're saying we're not going to be able to appeal it?

 

         9  They're not going to be able to appeal it?

 

        10                MR. FENNER:  That is very likely.  It is

 

        11  very likely that if these things are pulled down that

 

        12  their appeal will be dismissed.  It's a significant

 

        13  decision.

 

        14                COMMISSIONER ABER:  You know, the General

 

        15  Appropriations Act, the Racing Commission -- everybody

 

        16  knows that -- got full funding, but they put a rider on

 

        17  it where the Legislative Budget Board -- they're going

 

        18  to decide whether they're going to give the money that

 

        19  the tracks and the licensees have given the money -- I

 

        20  mean, have supported this.  It's not the State of

 

        21  Texas.  So, you know, I want to stand up and say I get

 

        22  a little tired of somebody calling me a rogue, you

 

        23  know, when we thought and you -- your opinion was to do

 

        24  it.

 

        25                MR. FENNER:  I had believed that you had
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         1  the authority to make this decision.

 

         2                COMMISSIONER ABER:  Right.

 

         3                MR. FENNER:  But the judge disagreed.

 

         4                COMMISSIONER ABER:  So I just -- you

 

         5  know, I just want to discuss that a little bit.  And

 

         6  we've got a big industry here that needs to be

 

         7  represented, too.

 

         8                COMMISSIONER MARTIN:  Do we have any more

 

         9  information on the rider and what it actually means?

 

        10                MR. FENNER:  We do not.  I have received

 

        11  informal information from representatives of the

 

        12  Legislature that it is about historical racing, but

 

        13  Chuck has sent a letter to the LBB asking for

 

        14  clarification and we've not received a response yet.

 

        15                COMMISSIONER ABER:  You know, the

 

        16  Legislative Budget Board, does anybody know who's on

 

        17  it?  We've got Joe Straus, Drew Darby in the House,

 

        18  John Otto and John Zerwas.  And then in the Senate it's

 

        19  Dan Patrick, Kevin Eltife, Craig Estes, Juan Hinojosa,

 

        20  and Jane Nelson.  So that's -- you know, we need to

 

        21  know that.  And I'm not so sure that's real great for

 

        22  them saying if we don't do this, you know, they may

 

        23  come back and not fund us.

 

        24                MR. FENNER:  It is unclear from the rider

 

        25  what criteria they will use to make the decision.
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         1                COMMISSIONER ABER:  Yeah.

 

         2                MS. LEON:  Okay.  Let me be clear about

 

         3  this.  I want to make sure I understand.

 

         4                MR. FENNER:  Yes, ma'am.

 

         5                MS. LEON:  If we vote yes to publish this

 

         6  rule, this is the only way to repeal the rule.

 

         7                MR. FENNER:  Yes, ma'am.  This is the

 

         8  first -- it's a two-step process or a multistep

 

         9  process, but this is the essential part.

 

        10                MS. LEON:  If we don't do anything or we

 

        11  vote no, then what happens?  Again, what's the

 

        12  consequence then?

 

        13                MR. FENNER:  Well, the consequence of

 

        14  voting no is that the rules remain in place.  There is

 

        15  not going to be an option to complete the repeal in

 

        16  August.  And the appeal of the racetracks may be able

 

        17  to continue on.  I understand that there's a separate

 

        18  motion to dismiss unrelated to this, but you know how

 

        19  it is when you get into courts.

 

        20                MS. LEON:  So if we vote no, we cannot

 

        21  repeal it.

 

        22                MR. FENNER:  If you vote no, yes, you

 

        23  will not be able to repeal them.

 

        24                CHAIRMAN SCHMIDT:  The process stops.

 

        25                MS. LEON:  But then the rule never gets
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         1  completed, so there's no historic racing anyway,

 

         2  right?

 

         3                MR. FENNER:  Well, there's no historic

 

         4  racing anyway at this point because --

 

         5                MS. LEON:  But either way it doesn't.

 

         6                COMMISSIONER MARTIN:  If the appeal goes

 

         7  forward and the appeal wins, then, yes, there would

 

         8  possibly be historic racing.  Is that correct?

 

         9                MS. LEON:  But it would go forward with

 

        10  the publication of the rule.

 

        11                CHAIRMAN SCHMIDT:  Separate.

 

        12                MS. LEON:  Okay.  So let's say the body

 

        13  votes no.  Then it never gets an opportunity for the

 

        14  appeal -- let's say the legal process never gets

 

        15  completed.  I mean, never -- if the appeal wins from

 

        16  the industry, if this votes no today, it never gets

 

        17  voted on, right?  I mean, if we decide no to not to

 

        18  publish, right?

 

        19                COMMISSIONER MARTIN:  If we decide not to

 

        20  publish, then that would give the tracks an opportunity

 

        21  to go forward with their appeal.

 

        22                MS. LEON:  If we -- if we vote no, it

 

        23  gives them an opportunity to appeal.

 

        24                COMMISSIONER MARTIN:  Is that correct?

 

        25                MR. FENNER:  It is.  It continues their
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         1  opportunity to appeal.  Of course, if you vote no --

 

         2                MS. LEON:  Okay.

 

         3                MR. FENNER:  -- then you also take some

 

         4  risk that we hit August and we have to write in for

 

         5  approval of the rider, the expenditures under the

 

         6  rider, and they said it was about historical racing and

 

         7  it's too late to fix.

 

         8                MS. LEON:  So by voting no, if this body

 

         9  voted no, then that would give the opportunity for

 

        10  further appeals to take place.

 

        11                MR. FENNER:  Yes.

 

        12                COMMISSIONER STEEN:  Regardless of how we

 

        13  vote -- today we can vote to publish the rules.  They

 

        14  still have the authority to continue their process.

 

        15  It's once we -- if we were to make a final vote to

 

        16  repeal, that's when potentially they would lose --

 

        17                MR. FENNER:  Yes, sir, that is correct.

 

        18                MS. LEON:  But that won't affect their

 

        19  right to go appeal today.

 

        20                MR. FENNER:  Not today, no.

 

        21                MS. LEON:  That's what I wanted to --

 

        22                COMMISSIONER STEEN:  Correct.

 

        23                MS. LEON:  So if we voted no, it's not

 

        24  going to affect their ability to appeal one way or the

 

        25  other today.
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         1                COMMISSIONER STEEN:  However we vote, it

 

         2  won't affect their ability today.

 

         3                MS. LEON:  Either way.

 

         4                MR. FENNER:  Right.  Today's action is

 

         5  not dispositive of their appeal.

 

         6                CHAIRMAN SCHMIDT:  All we're voting on

 

         7  today is to say should we publish this to get public

 

         8  information, does this issue warrant enough attention,

 

         9  is it a serious enough issue that it should be

 

        10  published in the Register to get feedback from the

 

        11  public.  The issue will come presumably -- may come at

 

        12  a later meeting and that will be the issue.  That will

 

        13  be the vote.  Everybody understands this?  That's why I

 

        14  said it's a low bar today.

 

        15                COMMISSIONER ABER:  One thing about the

 

        16  public comment, you know, if they're over -- we've got

 

        17  to listen to them.  If they're overwhelming one way or

 

        18  the other, you know, we need to see what the public

 

        19  comment is.

 

        20                CHAIRMAN SCHMIDT:  Is everybody clear?

 

        21                MS. LEON:  As mud.

 

        22                VICE-CHAIRMAN EDERER:  I have one

 

        23  question.  In fact, I have a lot of questions and a lot

 

        24  of comments, but I will withhold them.

 

        25                But I do have one question for you.  Why
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         1  didn't we appeal?

 

         2                MR. FENNER:  Two reasons.  First of all,

 

         3  not having the resources, not having the money; and

 

         4  then second of all, not having the appropriations.  I

 

         5  mean, our appropriations are dedicated to certain

 

         6  functions; and in order to appeal, you're going to have

 

         7  to divert appropriations from other purposes to an

 

         8  appeal.  And we don't really have the authority to do

 

         9  that.

 

        10                VICE-CHAIRMAN EDERER:  Because the person

 

        11  who would handle our appeal would be the solicitor

 

        12  general and the solicitor general declined to handle

 

        13  our appeal.  Is that correct?

 

        14                MR. FENNER:  Yes, sir.

 

        15                VICE-CHAIRMAN EDERER:  So when our

 

        16  solicitor general said "I'm not going to give you the

 

        17  money to handle your appeal," that was the end of it.

 

        18                MR. FENNER:  Yes, sir.

 

        19                VICE-CHAIRMAN EDERER:  Otherwise, we'd

 

        20  have to come out of our own pockets to pay for the

 

        21  appeal.

 

        22                MR. FENNER:  Yes, sir.

 

        23                VICE-CHAIRMAN EDERER:  And that's where

 

        24  we are.

 

        25                CHAIRMAN SCHMIDT:  Do the Commissioners
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         1  have any questions at this time?

 

         2                Okay.  Let's move to public comment.  And

 

         3  again, I would like to echo what we've discussed here.

 

         4  I know most of the folks who will be talking.  And I

 

         5  just want to stress again that obviously this is a very

 

         6  controversial issue.  It's an issue that -- you know,

 

         7  the Commissioners have also worked, literally, years on

 

         8  this issue.  And we're going to have a fair, open, and

 

         9  comprehensive debate at the right time.  And we're

 

        10  going to have one debate, though.  We're not going to

 

        11  have two.

 

        12                So today's discussion and today's public

 

        13  comments should be about whether we should publish

 

        14  this.  And then if we decide to publish it, then we'll

 

        15  have another discussion.  I'll welcome your comments

 

        16  again.  We're not going to decide the issue today.

 

        17  We're simply deciding whether or not it warrants enough

 

        18  attention to be published.

 

        19                Okay.  Jan Haynes, can you speak up

 

        20  first?  Welcome, Jan.

 

        21                MS. HAYNES:  Mr. Chairman, Commissioners,

 

        22  staff, my name is Jan Haynes and I'm president of the

 

        23  Texas Thoroughbred HBPA.  I'm speaking on behalf of the

 

        24  Texas Thoroughbred owners and trainers.

 

        25                We strongly oppose the proposal to repeal
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         1  the HRT rules at this time.  As you know, there's

 

         2  ongoing litigation regarding these rules and the

 

         3  litigation is the only thing that is giving our members

 

         4  any cause for optimism.  The horsemen formed a united

 

         5  front; and while we haven't spent as much in legal fees

 

         6  as Sam Houston Race Park, we have spent a considerable

 

         7  amount of money to defend these rules.  This is money

 

         8  our association couldn't afford to spend, but we felt

 

         9  it was necessary for the horsemen to have a voice and

 

        10  be represented in the appeal alongside Sam Houston Race

 

        11  Park.

 

        12                The process that was put in place to

 

        13  promulgate the rules was very thoughtful and

 

        14  deliberate.  It took all things into account and sought

 

        15  input from literally every affected party.  We strongly

 

        16  urge you to take the similar steps now and have the

 

        17  same transparency.  We think it would only be proper to

 

        18  thoroughly sort out what steps are available and allow

 

        19  all the industry participants to work through a

 

        20  committee process to explain what any repeal would mean

 

        21  to them and specifically the timing of the repeal as it

 

        22  relates to the litigation.

 

        23                The Texas Thoroughbred HBPA is aware

 

        24  there are concerns regarding legislation and funding

 

        25  for the agency.  We are very respectful of that and we
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         1  are hopeful that everything could be resolved with

 

         2  proper timing.  A vote today to post these rules and

 

         3  start the ball rolling that will ultimately crush the

 

         4  industry will send the worst message possible to

 

         5  horsemen, tracks, and patrons.

 

         6                I'd also like to set the record

 

         7  straight.  The horsemen have never been in favor of the

 

         8  repeal of these rules.  I've been told that a lobbyist

 

         9  representing Global Gaming told Senator Nelson's office

 

        10  that they were in favor of repealing the rules and the

 

        11  horsemen were, too.  That could not be more incorrect

 

        12  as it relates to the Thoroughbred horsemen.

 

        13                All horsemen have worked together really

 

        14  hard, in harmony, to get to this point and we're

 

        15  looking forward to joining the tracks in Appellate

 

        16  Court.  Again, please consider the same approach for

 

        17  the repeal and vote today to form an industry study

 

        18  working group before engaging in the repeal.

 

        19                And the best analogy I have for this is

 

        20  the horsemen only have one horse saddled in the barn.

 

        21  There's not a horse over here that's been bred.  We

 

        22  don't have a two-year-old in training.  We have this

 

        23  one horse.  And the horse may not have the best chance

 

        24  to win the race; but if you unsaddle him, we'll never

 

        25  know.  So I'm asking you, on behalf of the horsemen,
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         1  please give our horse a chance and see what he can do.

 

         2                Thanks.  Any questions?

 

         3                COMMISSIONER ABER:  Let me ask you a

 

         4  question.

 

         5                MS. HAYNES:  Yes, sir.

 

         6                COMMISSIONER ABER:  Are you against

 

         7  publishing it?

 

         8                MS. HAYNES:  Yes, sir, I am.

 

         9                COMMISSIONER ABER:  Well, why would you

 

        10  be against it when we can get all the public -- you can

 

        11  get all the public comment and let everybody see how

 

        12  strong you are?

 

        13                MS. HAYNES:  We had that before, sir; and

 

        14  we had, what, 13,000, or something like that, from our

 

        15  members.  But you're also giving the opposition another

 

        16  chance, too.  And we went through all this process last

 

        17  year and it was -- and we're grateful.  Don't get me

 

        18  wrong.  But it was agonizing, you know.  You go through

 

        19  all the industry working group.  Then you go -- you had

 

        20  the one public comment meeting.  And then you vote to

 

        21  publish it in the Register, so we have to wait the 60

 

        22  days and -- you know, and then you have a meeting, you

 

        23  know.  It's -- it -- it was -- it's hard to keep

 

        24  everybody upbeat for that long of a time.

 

        25                CHAIRMAN SCHMIDT:  Ms. Haynes, I think
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         1  you actually crystallized the issue, though.  I think

 

         2  the whole issue comes down to, if we repeal the rules,

 

         3  there's no appeal, whether you think the appeal has a

 

         4  chance or not.  I think the horsemen --

 

         5                MS. HAYNES:  That's right.  All we're

 

         6  asking is a chance.

 

         7                CHAIRMAN SCHMIDT:  So that's the issue we

 

         8  have before us.  I think we have different views about

 

         9  whether it should be published or not, but I think

 

        10  that's the issue.

 

        11                Any other -- any other questions of Jan?

 

        12                Thank you, Jan.

 

        13                MS. HAYNES:  Thank you.

 

        14                CHAIRMAN SCHMIDT:  Ms. Rountree,

 

        15  representing the THP?

 

        16                MS. ROUNTREE:  Good morning,

 

        17  Mr. Chairman, Commissioners.  I'm Marsha Rountree,

 

        18  executive director of the Texas Horsemen's

 

        19  Partnership.

 

        20                I had something prepared here; and since

 

        21  you've directed us that the only issue today is whether

 

        22  or not these should be published, I'm going to go ahead

 

        23  and read it because I think these are reasons why it

 

        24  should not be published.

 

        25                You had said something earlier,
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         1  Mr. Chairman, that I would really -- hopefully someone

 

         2  can clarify because I've been told this over and over

 

         3  again in the last couple of weeks.  Some of you I've

 

         4  already talked to about this issue; so if I'm

 

         5  redundant, please forgive me; but a lot of you have not

 

         6  heard some of these things.

 

         7                I've been told on numerous occasions that

 

         8  a segment of the horsemen were seeking the repeal of

 

         9  these rules.  And I can find no truth in that.  I can

 

        10  find no one in this industry representing horsemen that

 

        11  will come forward and say, "Yes, we went forward and

 

        12  asked for this repeal."

 

        13                So unless someone is willing to come

 

        14  forward and say, "Yes, we are the segment being

 

        15  referred to as the horsemen," then it's not the

 

        16  horsemen.  It's someone else.

 

        17                So as you've discussed already today,

 

        18  this court ruling on historical racing terminals is

 

        19  being challenged in the court, in the Appellate Court.

 

        20  And we understand that the chance of winning that case

 

        21  is small.  But in today's racing climate, however small

 

        22  that chance may be, it's our only chance of making

 

        23  something positive happen in this industry.

 

        24                And with overwhelming support you passed

 

        25  the rules relating to historical racing and there's
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         1  nobody in this room who didn't think that it was going

 

         2  to be challenged in court.  And it has been.  You

 

         3  passed those rules under enormous pressure.  And that

 

         4  court challenge was just a process in implementation of

 

         5  those rules.

 

         6                This industry has a huge investment, both

 

         7  financially and in principle, in the appeals case.  And

 

         8  we deserve to be heard in court.  Kentucky went through

 

         9  challenges and they stood firm in their belief and

 

        10  their authority to pass their rules.  They persevered

 

        11  and they won.  We, the THP, the horsemen, have an

 

        12  obligation to our members to do everything that we can

 

        13  to follow through with the appeal and persevere to the

 

        14  end.  And however small the odds of winning might be,

 

        15  we still need the opportunity to pursue this glimmer of

 

        16  hope for our industry.

 

        17                So due to circumstances which have

 

        18  absolutely nothing to do with the horsemen, the idea of

 

        19  repealing the historical racing rules has been brought

 

        20  forward; and it appears to be, once again, that this

 

        21  agency's funding is tied to you taking action on

 

        22  historical racing rules.  But from what I understand,

 

        23  the funding was approved.  There's nothing in the bill

 

        24  that says the funds are contingent upon the Commission

 

        25  taking any action.  It simply contains that rider which
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         1  states that money for Strategy D.1.1 needs LBB

 

         2  approval.  And there's no reason to believe that the

 

         3  Legislative Budget Board will place any contingency on

 

         4  your funding.

 

         5                There is no reason for urgency to repeal

 

         6  these rules.  There is no reason that this can't be

 

         7  tabled for a later date because without at least the

 

         8  chance of winning in the courts, there's absolutely no

 

         9  reason for the decline in our industry to slow down.

 

        10                How far in the future do we have to look

 

        11  before one of our Class 1 racetracks closes its doors?

 

        12  And how long can we remain in existence without the

 

        13  opportunity for additional purse revenue?

 

        14                So the horsemen in this state are asking

 

        15  you to let us have our day in court.  By going forward

 

        16  and publishing these proposed rules in the

 

        17  historical -- the repeal of historical racing rules in

 

        18  the Texas Register, you are essentially closing the

 

        19  door permanently on any opportunity for us to move

 

        20  forward.  The appeal will be dead.  There are no new

 

        21  ideas.  There are no good options for additional purse

 

        22  money.  This is the best chance that we have; and

 

        23  however small that chance may be, we ask that you table

 

        24  this issue and let us pursue it through the courts to

 

        25  its conclusion.
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         1                Thank you.

 

         2                CHAIRMAN SCHMIDT:  Any questions by any

 

         3  of the Commissioners?

 

         4                Thank you.

 

         5                MS. ROUNTREE:  Thank you.

 

         6                CHAIRMAN SCHMIDT:  Mary Ruyle, Texas

 

         7  Thoroughbred Association.

 

         8                Mary, are you here?

 

         9                MS. RUYLE:  I do not wish to testify,

 

        10  sir.  I just signed the card.

 

        11                CHAIRMAN SCHMIDT:  I'm sorry.  Okay.

 

        12  Great.  Thank you.

 

        13                Andrea Young, Sam Houston?

 

        14                MS. YOUNG:  Good morning, Commissioners.

 

        15  Thank you for the opportunity to address you on this

 

        16  topic this morning.

 

        17                I want to take a second and just start

 

        18  out by saying obviously I think it comes as no surprise

 

        19  to anyone here that Sam Houston Race Park is strongly

 

        20  opposed to the publication of these rules, but I'd like

 

        21  to take a second and remind ourselves a little bit why

 

        22  we considered these rules to begin with and why they

 

        23  were pursued.

 

        24                They were the result of many months of

 

        25  working.  Many of the Commissioners here spent, you
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         1  know, the better part of a year working on this issue.

 

         2  We had numerous public meetings and lots of opportunity

 

         3  for debate.  Someone referenced something like over

 

         4  15,000 letters and comments received last summer.

 

         5                In 2003 total handle on Texas live races

 

         6  was 443 million.  By a decade later, in 2013, that had

 

         7  dropped more than 70 percent to 130 million.

 

         8  Thoroughbred earned purses have gone from 27.5 million

 

         9  to 14.5 million, and in the same period Quarter Horse

 

        10  purses dropped more than 40 percent.

 

        11                In 2003 there were 201 Thoroughbred race

 

        12  dates at the three Texas Class 1 tracks.  In 2013 there

 

        13  were 109, including 32 at the track I operate, Sam

 

        14  Houston Race Park.

 

        15                And maybe in one of the biggest examples

 

        16  of how far the industry has fallen, when you look at

 

        17  jobs and what has happened through the Commission's

 

        18  occupational license program, nearly 15,000 licenses

 

        19  were issued in 2003 and less than 6,000 a decade

 

        20  later.

 

        21                I'd also like to take the chance to

 

        22  remind the Commissioners that historical racing was a

 

        23  legal option available to the Commission to provide a

 

        24  boost to purses and the industry.  Despite a District

 

        25  Court ruling, there were numerous attorney opinions,
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         1  including the agency's own general counsel who has

 

         2  referenced that today, agreeing that the rule is within

 

         3  the agency's power.

 

         4                We're puzzled as a racetrack at Sam

 

         5  Houston because we've spent considerable time, money,

 

         6  effort; and now, despite any legal restriction on the

 

         7  agency's funding, the Racing Commission is considering

 

         8  a repeal of these very important rules.

 

         9                I'd like to echo what Ms. Haynes said a

 

        10  few minutes ago about alternatives to publication of

 

        11  this rule, a committee process similar to what we

 

        12  pursued last summer.  I'd also like to say that there

 

        13  are implications -- and I do not agree that it is a low

 

        14  bar today -- to simply go ahead and publish the rule.

 

        15  There is an active appeal.  The horsemen have addressed

 

        16  that.  There are deadlines over the course of the

 

        17  summer.  And while it's not definitive, it does have

 

        18  implications.

 

        19                The industry urges you not to publish --

 

        20  not consider the publication of repeal of these rules.

 

        21  We believe they should remain in place while the

 

        22  industry pursues what it believes to be a successful

 

        23  appeal.

 

        24                I'd be happy to answer any questions you

 

        25  might have.
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         1                CHAIRMAN SCHMIDT:  Thank you, Ms. Young.

 

         2                Any questions?

 

         3                COMMISSIONER MARTIN:  What's your opinion

 

         4  on the future of Sam Houston without instant racing?

 

         5                MS. YOUNG:  Not good.  I mean, I think

 

         6  the signs are all around you.  The stats I read were

 

         7  real.  You know, we probably have had the most success

 

         8  of any racetrack in this state over the last four or

 

         9  five years.  We do a whole heck of a lot of something

 

        10  with nothing.

 

        11                But, you know, I feel like I have

 

        12  exhausted -- when I go to work today, I have exhausted

 

        13  every option available to us and I don't have anything

 

        14  else in my bag of tricks.  And so this one is important

 

        15  to us and that's why we've spent the time and energy

 

        16  and, you know, frankly, our pocketbooks supporting it

 

        17  to this point.

 

        18                CHAIRMAN SCHMIDT:  Any other questions of

 

        19  Mrs. Young?

 

        20                Thank you, Ms. Young.

 

        21                MS. YOUNG:  Thank you.

 

        22                CHAIRMAN SCHMIDT:  Ken Carson?

 

        23  Mr. Carson?

 

        24                Welcome.

 

        25                MR. CARSON:  Good morning, Chairman
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         1  Schmidt, Commissioners, staff.

 

         2                First I want to thank you for adopting

 

         3  these rules last summer.  That took a lot of courage

 

         4  and it gave us more hope than you can imagine.  There

 

         5  are horsemen and women in every county and corner of

 

         6  this state like myself, thousands of them, that depend

 

         7  on this for their livelihood.  And I would tell you

 

         8  that not only did it give us hope, but it united the

 

         9  horsemen like I have never seen it before ever.  And I

 

        10  would just ask you respectfully not to publish and to

 

        11  do whatever it takes to keep this alive and keep this

 

        12  going.

 

        13                Thank you.

 

        14                CHAIRMAN SCHMIDT:  Any questions of

 

        15  Mr. Carson?

 

        16                Thank you, Ken.  Thank you very much,

 

        17  sir.

 

        18                Mr. Beech with the Jockey Guild?

 

        19                MR. BEECH:  Mr. Chairman, Commissioners,

 

        20  and staff, my name is John Beech.  I'm regional manager

 

        21  for the Jockeys' Guild.

 

        22                First of all, I'd like to thank you for

 

        23  all the time you've put in on this racing bill.  And

 

        24  also, when it came about, the jockeys in the State of

 

        25  Texas signed a petition to support historical racing

 

 

 

 

�                                                               62

 

 

 

 

         1  and they're still looking forward to that and hope that

 

         2  it can come to pass.  So the jockeys are in support of

 

         3  it.

 

         4                That's all I've got.

 

         5                COMMISSIONER ABER:  Could you tell me

 

         6  what the feeling is on Kentucky, on their betting and

 

         7  their betting on the historical machines?  From what

 

         8  I've read, it's a billion dollars growth?  Is that what

 

         9  you hear?

 

        10                MR. BEECH:  Pretty close to it.  And

 

        11  also, I can say one thing that I'm very well familiar

 

        12  with.  When historical racing came to Oaklawn Park in

 

        13  Arkansas, it increased tax revenue.  It increased purse

 

        14  structure, everything.  So it's a benefit to the

 

        15  industry and also to the state it's in.

 

        16                CHAIRMAN SCHMIDT:  Thank you, Mr. Beech.

 

        17  Appreciate your comments.

 

        18                MR. BEECH:  Thank you.

 

        19                CHAIRMAN SCHMIDT:  Ms. Bijansky, any

 

        20  other comments for or against?

 

        21                MS. BIJANSKY:  No, sir.

 

        22                CHAIRMAN SCHMIDT:  Okay.  Let's move

 

        23  forward.  We've had a good discussion.  Any further

 

        24  discussion by other Commissioners?  Any questions?

 

        25  Everyone understands what we're voting for?  If we vote
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         1  to approve, then we will publish this, wait for public

 

         2  comment, and consider placing it on the agenda at some

 

         3  other time and that will be the definitive vote.  If we

 

         4  vote not to approve, then it will not be published and

 

         5  the issue will be dead.

 

         6                Okay?  Everyone understand that?  Great.

 

         7                I'll certainly entertain a motion to

 

         8  publish the proposed amendments and new rules described

 

         9  in Sections V-I --

 

        10                MR. FENNER:  Mr. Chairman, the amendments

 

        11  and repeal.

 

        12                CHAIRMAN SCHMIDT:  I'm sorry.  You

 

        13  corrected that.  I misread it.  Yes.

 

        14                I'll certainly entertain a motion to

 

        15  publish the proposed amendments and repeals described

 

        16  in Sections V-I through V-V in the Texas Register for

 

        17  public comment.

 

        18                Okay.  Approved by -- a motion made by

 

        19  Commissioner Leon.

 

        20                Is there a second?

 

        21                MS. NORTH:  Second.

 

        22                CHAIRMAN SCHMIDT:  Seconded by

 

        23  Commissioner North.

 

        24                Great.  We've had a motion.  We have a

 

        25  second.  Any further discussion?
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         1                Okay.  I think we'll call this to a

 

         2  vote.

 

         3                MS. WELCH:  Chairman Robert Schmidt?

 

         4                CHAIRMAN SCHMIDT:  I'm in favor of

 

         5  publishing.

 

         6                MS. WELCH:  Commissioner Ron Ederer?

 

         7                VICE-CHAIRMAN EDERER:  In favor of

 

         8  publishing, reluctantly.

 

         9                MS. WELCH:  Commissioner Gloria Hicks?

 

        10                COMMISSIONER HICKS:  Publish.

 

        11                MS. WELCH:  Commissioner Michael Martin?

 

        12                COMMISSIONER MARTIN:  Not in favor.

 

        13                MS. WELCH:  Commissioner Gary Aber?

 

        14                COMMISSIONER ABER:  No.

 

        15                MS. WELCH:  Commissioner John Steen?

 

        16                COMMISSIONER STEEN:  Publish.

 

        17                MS. WELCH:  Commissioner Cynthia Leon?

 

        18                MS. LEON:  Publish.

 

        19                MS. WELCH:  Commissioner Victoria North?

 

        20                MS. NORTH:  Publish.

 

        21                MS. WELCH:  Six yes, two nos.

 

        22                CHAIRMAN SCHMIDT:  Okay.  The motion

 

        23  carries six to two.

 

        24                Again, I would caution people, this is a

 

        25  motion to publish.  It's not a motion to make the
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         1  decision.  That carries.

 

         2                There will be no executive session.

 

         3                The next meeting we'll tentatively

 

         4  schedule for the 11th of August.

 

         5                VICE-CHAIRMAN EDERER:  Before we end, I'd

 

         6  just encourage the industry to do everything they can

 

         7  possibly do to cooperate and to organize and to put as

 

         8  much information as you possibly can forward so when

 

         9  this issue comes up again in two months that the

 

        10  Commissioners will have a full understanding of exactly

 

        11  your position, the unification of the industry for

 

        12  support, and I'd just encourage you to go forward.

 

        13                That's all.

 

        14                COMMISSIONER ABER:  I'd like to make a

 

        15  comment, too.  You need to -- every one of you all need

 

        16  to get this to grass roots and go to these congressmen,

 

        17  especially the ones on the Legislative Budget Board,

 

        18  and they need to know your views and how many votes you

 

        19  have.  It doesn't take that many votes.  If you'll see

 

        20  what the teachers did on that education bill, they got

 

        21  75,000 signatures and got that defeated.

 

        22                You go to those horsemen.  You get people

 

        23  to vote.  You know, and you get the public -- the

 

        24  public is for -- they're for this, you know.  And if

 

        25  you get -- if you get this big comment here and you
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         1  get -- overwhelmingly you show your congressmen that

 

         2  you're overwhelmingly for it, you can do it.  You have

 

         3  to get active.  You've got to know your congressman.

 

         4  You've got to go talk to him.  You've got to be on

 

         5  there.

 

         6                CHAIRMAN SCHMIDT:  Any other comments?

 

         7                Okay.  We're tentatively scheduled for

 

         8  the 11th of August.  You'll be notified.  If you have

 

         9  any conflicts, please notify us and we'll certainly try

 

        10  to accommodate them.

 

        11                Thank you for your time today.  The time

 

        12  is now 11:42 and we're adjourned.

 

        13                (Proceedings concluded at 11:42 a.m.)

 

        14
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         1  STATE OF TEXAS     )

 

         2  COUNTY OF TRAVIS   )

 

         3

 

         4      I, SHERRI SANTMAN FISHER, a Certified Shorthand

 

         5  Reporter in and for the State of Texas, do hereby

 

         6  certify that the above-captioned matter came on for

 

         7  hearing before the TEXAS RACING COMMISSION as

 

         8  hereinbefore set out.

 

         9      I FURTHER CERTIFY that the proceedings of said

 

        10  hearing were reported by me, accurately reduced to

 

        11  typewriting under my supervision and control and, after

 

        12  being so reduced, were filed with the TEXAS RACING

 

        13  COMMISSION.

 

        14      GIVEN UNDER MY OFFICIAL HAND OF OFFICE at Austin,

 

        15  Texas, this 23rd day of June, 2015.

 

        16

 

        17

 

        18

 

        19

 

        20

                          _____________________________________

        21                SHERRI SANTMAN FISHER, Texas CSR 2336

                          Expiration Date:  12-31-15

        22                Kennedy Reporting Service, Inc.

                          Firm Registration No. 276

        23                7800 North Mopac Expressway, Suite 120

                          Austin, Texas 78759

        24                (512) 474-2233

 

        25  

 

 

 

 



