TXRC 2007- Received TXRC

IN THE MATTER OF THE § BEFORE THE MAR 12 2007
APPLICATION FOR CLASS 2 § '

HORSE RACETRACKS LICENSE §

IN HIDALGO COUNTY §

TEXAS RACING COMMISSION

VDLT RESi’ONSE TO PLEADING TO INSTITUTE A CONTESTED CASE
PROCEEDING AND MOTION TO TRANSFER THE HIDALGO COUNTY
APPLICATION TO THE STATE OFFICE OF ADMINISTRATIVE HEARINGS

- Valle de los Tesoros ﬁles this -Resvponse to the Pleading filed by Valley Race P‘ark
seeking to refer this matter to the State Office of Administrative Heaﬁngs for a contested case
hearing, and in support would sﬁow as follows:

'L INTRODUCTION

On Marchv.8, 2007, Valley Race Park (“VRP”) filed a pleadiﬁg in this matter which it
- called “Pleading to Institute a Contested Case Proceeding and Motion to Transfer the Hidalgo
County Application to the State Office .of Administrative Hearings.” VRP asserts Avarious
reasons why the Texas Racing Commission (“TRC” or “Commission”) is required to refer this
matter for consideration at a contested case hearing at the AStat'e Office of _Administraﬁve
Heal'ings (“SOAH™). None of those arguments are in any W_ay valid. VRP also attacks Valle de
los Tesoros’ (“VDLT’s) Applicatioh in that Pleading. None of those-arguments are correct
either. In total, ,VRP’s-Pleading is full of faulty legal assertions, ﬁctionai statements, fictional
history, and other self-sewing arguments all designed to delay VDLT’s endeavor to bring horse
racing to Hldalgo County | |

1L A CONTESTED CASE HEARING IS NEITHER REQUIRED NOR'
WARRANTED o

A. Rules 307 31 and 307.3.

Texas Rule of Racmg Rule 307 31 entitled “Preheanng Procedures,” specifies how a

person who has a right to a hearing asserts that right, with subsectlon (a) of the Rule, entitled ,'
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“Docketing,” specifying what that party must do to get the process started. Rule 307.3 provides
that such hearings will be before SOAH. VRP essentially suggests that this delineation of
procedural Steps to be taken by someone who haé arightto a heéring are appliqable to anyone
and can be used to initiate a hearing where one is otherwise not provided for. In affect, VRP
aséerts that if anyoﬁe at all files a pleading requésting a pbntested case hearing on any matter
whatsoeve_r; the TRC is required to refer that matter to SOAH for a contested case héaring. This
- is obyibusly incorrect. Rule 307.31(a) and (c) and Rule.307.3(a)‘are procedural mechanisms
conceming the docketing process for a contested case, an opportuhity for settlement, é.nd the
Iauthority,of ‘SOAI;I once a hearing has been initiated. .Nei_ther’ of thesé Rules gives the necgssary'
underlying subs_tantiv’e right to a confesteci caée in the first instanée. VThesAe Rules expiain how
the right to a contestgd éase hearing ié exercised when, and only wﬁen, you are entitled to a
‘contested case hearing in the first place.‘ |
VRP’s argument regarding Rule 307.3(a) is particularly circular. In essence, VRP argues
they have a right to a hearing since the matter is a “contested case” and the matter is a “contested
case” because they have a right fo a hearing. TRC Rule 307.3(a) basically says that where there
is a “contested case,” SOAH will have jurisdiction to hold the hearing, and then adopfs the
- Government Code definition of a “contestéd case.” The Government Code‘deﬁnition states that
a contested case is a proceeding where_ legal rigﬂts are to be determined after an oppbrtunity for
an adjudicative hearing. APA, Tex. Gov’t. Code § 2001.003(1), In this case there is no right to
~an adjlidicative héariﬁg and, therefore, there is no contested case. Rule 307.3(a) does not even
apply. See generally, Best & Co. v. Tex. State Bd. bf Plumbing Examiners 927 S.W.2d 306 (Tex.
App. — Austin) pet. denied. |
- VRP’s interpretation is further unworka’ble asa practical matter, in that it would I'_égl_lil'_?

the TRC to refer any license amendment, change in ownership, change in facility, or any other
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minor change to SOAH for a contested case hearing simply because someone filed a pleading
asking for one. Eaéh and every piece of licensing business conducted by the TRC would be
subjected to a potential SOAH heaﬁng. This is obviously not the intent of the TRC’s procedural
 Rules 307.3(a) and 307.31(a). -

B. The Tex'as‘Racing Act Does Not Reqliire a Cpntested 'Case Hearing

1. . The Texas Racing Act Speciﬁcdlly States When a Hearing is Required

The law in Texas is qliite__v clear that a contested case procéeding is only required where a
statute other than the Administrative Procedure Act (“APA”)‘, typically an agency's enabling
statute, provides for sﬁbh 'a contested case. 'See,:' Tebbs, Inc. v. Silver Eagle Dist., Inc. 797
S.w.2d 80 v(Tex. App. - Austin 1990) no writ;~Best_ V-& Co. v. Tex. State Bd. of Pl_umbing
Examinér;v 927 S.W.2d 306 (Tex. App.‘ - Aué.tin) pet. denied. The Texas Racing Act (“Act”) is
likewisé quite clear on whén a contested case 'hearing is. availbable. Section 3.15 of the Act
épe'ciﬁcally and unequivocally states when a licensee is entitléd to a contested case hearing
~ before SOAH. That is, when the Commission proposes' to “sﬁspend, fevoke, or reﬁlse to renew a

b

pérsoh’s' license...”. Similarly, Section 6.06 of the Act'provides for notice and hearing if the
Commission proposes to “refuse to issue a raceirack licens'e”. or “revoke or éuspend a license.”
The Commission’s vrules follow this sté,tutory scheme by pro_vidiﬁg for notice vand hearing where
the Commission. proposes to deny, suspend, or revoke a licensg. (See TRC Rule 307.5(b) and
309.9(a)). These p_roVisions present a cleaf aﬁd.unambigﬁous statement of the Legislature’s and
Commissiqn’s intent to reqﬁire a h’e_arihg only prior to a negétive licgnse decision (i.e., vcienial,
A» suspension, revocation). This statutory gind regulatory scheme is completely consistent with the

notion long expressed by the Courts that where a person is to be deprived of something by the

government (e.g. denied a license, terminated from government employment, ctc.)' that pefson

! Tex. Gov’t Code §§ 2001.001 et seq..
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“has a due process right to a hearing. There is no such inherent right of a third party to a hearing
to nrotest the granting of a license to another. Nor should there be. |
| VRP argues that the Act at least implies a right to “notice and hearing” in a contested
license application scenario. B‘ut there is no need‘to. look to iinagined implications related to
“notice and hearing” in the Act because the Act is crystal clear on when a contested case hearing
is available. Indeed, it does not say of even imply that the issuance of license must result from
the full contested case hearing process at SOAH and the TRC has never interpreted 1ts Act in that
manner. |
In support of its argument of a so-called right toa hearin_g, VRP relies upon Ramirez v.
State Board of Medical Examiners, 927 S.W.2d 770 (Tex. App. — Austin 1996). In that case, the
* court found an 1mphed right to a contested case heanng for an apphcant based on certain
: st_atutory prov1s1ons grantlng the applicant a right to appeal a negative .agency decision to' the
courts pursuant to provisions of ‘thc APA, which require an agen,cy}“recor ” as part of the

appellate process. Id. at 773. Of course, in Ramirez, the questions was whether an applicant

who was being denied a license should have an opportunity to create a record at an evidentiary |
’hearing, given‘his right to .a judicial appeal‘of that decision based on a record. That very
different situation pursuant ‘to a very different statutory scheme has no relevance here.v In the
instant matter VRP is a third party who is seeking a contested case hearing on the granting of
another’s Application pursuant to the Texas Racing Act. Unlike the Texns Racing Act,A which
specifically addresses When a,contested case is available, there was no'ceanlling, sneciﬁc )
statute on. the issue in Ramirez. Id. Rather the Ramirez court was charged with determining
what the'.Le,'gislatur_e_implied.in absence of a controlling statutory provision. Jd. The Ramirez

* holding and discussion is irrelevant.
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Interestingly, VRP also discusses Best in support of its contentions. But Best finds that
the definition of a “contested case” in fhe APA does goj requife a contested case hearing every
time the rights of a person aré determined, but that there_. must be a consideraﬁon of whether an |
adjudicative hearing is required. Best, 927 S.W.2d at 309. In Best, the court found no error in
the failuré to hold a contesfed case heaﬁng where there was no Statutoi'y provision that required a
full adjudicative heafing (ust like there is no statutory requirement for a contested case in
granting ailicense under the Texas Raéing Act). Id As stafed ﬁrev_iously,' the law in Texas is

, élear. Unless an agency’s underlying statute grants a right to a heariﬁg, there is none.‘ That is
applicable here and that is what the Best case holds. " |
2. .Secti‘on 6. 04 and 6.06 Do Not»Manda.te a Contested Case Hearing
a. Section 6.0_4
It is true that Section 6.04 of the Act sets forth factofs for the TRC to éonsider in grénﬁng
a license. ‘But there is no truth to VRP’s self-serving argurhent that this determination cannot be
" made without a contested case hearing because of the “cleér and convincing evidence” standard.
There is absolutely no authority whatsoever for the proposition that just becausé a Aste‘ltute
requires the décision makers of a state agency to make a‘ finding by “clear and convincing
" evidence,” that finding must be subjeéted.to a(conteste_d caSe heanng '
Indeed, there is nothing magical about the term “clear and convincing evidencé.” Just
because relevant and matérial “evidénce”- édduced pursuant to the Texas Rules of Evidence is
élaced in a record within a cbntested case pfoceeding; it_doés not folloW that evidence con‘_'sidere_dv
in another forum and by other standards is somehow not “evidence.” Evefy 'ag_encj and, indeed,
every person conéideré evidence_ of many issues daily utilizihg: some staﬁdard. “Clear and

convincing” is just a standard by which evidehce is judged. That term is comr‘nbnly used in
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statutory and regulatory language without triggering a need for a contested case hearing before
SOAH. The following are just two examples quickly chosen at random:

The Texas Department of Health is given the statutory authority to review
‘applications submitted by hospitals wanting to engaged in what is known as a
cooperative agreement, and to issue a “certificate of public advantage” to such
applicants. Tex. Health & Safety Code § 314.002. Such a certificate can only be

~ issued, however, upon a finding by the Department that there is clear and
convincing evidence that the likely benefits will outweigh the disadvantages. Id.
at (d). Despite the need for a finding of “clear and convincing evidence,” no
-contested case hearing is provided for. Rather, the statute specifically states that
only a “public meeting” is available. Id. at (c). As explained in the Department’s
regulations, that public meeting is for the purpose of taking public comment only
during the application review process. 25 Tex. Admin. Code § (c)(3). Those
regulations go on to say that if the Department is not convinced that the benefits -
outweigh the disadvantages by clear and convincing evidence, the application
shall be denied. Id. at (¢). Even in the case of denial, the applicant is only
entitled to an informal hearing before the Texas Board of Health.

The Texas Department of Public Safety is charged with the review of school bus

driver applications, which includes a medical examination. A person that is found

to be medically disqualified for a license may seck a waiver by completing a

form, and providing “clear and convincing evidence” that he is able to perform

- the needed functions. 37 Tex. Admin. Code § 14.13. The Director, or his
designee, then receives a recommendation from the Medical Advisory Board of

the Texas Department of Health, reviews that recommendation, and either grants

or denies the request for a waiver. There is nothing in the rules indicating that

just because the applicant must show “clear and convincing evidence,” the matter

- must go to SOAH for a contested case hearing.

Of course, “clear and convincing” is simply an adjective of “evidence.” The Texas
statutes governing state agencies, and the regulations of state agencies, are replete with examples
of requiring a showing of “evidence” to a decision maker. Obviously, the fact that there is an
“evidence” requirement does not mean that every such decision by every agency-muét be sent to
SOAH for a contested case heariﬁg_. The number of examples contained in the Texas statues and
regulations are too overwhelming to present here, but the Texas Racing Commission’s own rules
~ provides at least one example: Section 303.41 of the CommiSsion’s concerns the allocation of

race dates. Pursuant to that section, the executlve secretary may entertain a request for addltlonal

live race dates after the allocation of race dates has already been ass1gned by the Comm1ss1on if
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the request includes evidence that granting the additional dates will be beneficial. Id. at (f).
Certainly, the Texas Racing Commission does not refer every such‘reqvuest to SOAH, just
because' “evidence” is'req,uired. In fact, TRC Rule 307.3(b) speciﬁcally states that decision
making proceeding such as the allocation of race dates is done “without an evidentiary hearing.”
The TRC has the authorlty to review the VDLT application, the ﬁndmgs of the Texas
Department of Public Safety in conductmg its related background check of the applicant, any
comments recelved from third parties, and other 1nformatlon the staff may find _relevant. These.
materials can easily provide clear and convincing evidence to satisfy Section 6.04 of the Act.
: Any contrary interpretation of the “clear ‘and convincing evidence"’ requirement found in Section
6.04 of the. Act would nece-ssarily invalidate all licenses historically issned by the Texas Racing
Commission 'without a full, evidentiary" hearing being held at SOAH (or via an independent
hearing examiner). vAlso, since Section 6.04 makes no distinction hetween classes of tracks, this
invalidation Would include all Class 1, 2, 3 and 4 tracks. |
VRP claims that the Commission would “break- past precedent’; l)y. not. referring VDLT’s
Apphcatlon to SOAH, because in the past “almost all” apphcations have been cons1dered either
at SOAH or via a hearings examiner prior to the creation of SOAH That is s1mply not true. The
- Texas Racing Comm1ss1on has, in fact, issued many racetrack 11censes in the past without a full
ev1dent1ary hearing (whether by SOAH or by a hearmg exammer). The Commlsswners have
found the requisite clear and convincing exridence needed to‘ satisfy Section 6_.04 without 2
contested case‘. Nothin_g' has changed which Would require different treatment._of VDL'f’s
pending application; | |
b. Section 6.06
Inexplicably, VRP valso' cites to Section 6.06 of the Act. Section 6.06 of the Act states’

that a license may be denied, suspended, or revoked 'aﬁer notice and hearing based on
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enumerated factors. Here, the TRC is not proposing to deny, suspend, nor revoke VDLT’s
requested license. While_ VDLT agrees.t.hat a contested case héaring would be required to “deny,
sﬁspend or revoke a license,” that is simply nﬁi the action being considered here. | |

C.  The Texas Racing Commission Rules 309.3(¢)(4) and (5).

VRP argﬁes that Rules 309.13(e)(4) and (5)‘ require a éonte_sted case hearing becausé athe
Texas Racing Cominission sought clarification from VDLT as to certain aspects of its
Applicatioﬁ and a decision of whéther to allow VDLT’s response much be ,ﬁéde bs; SOAH.
VRP is either misrégding Rule 309.13, or is purposefully mislééding the Commission. The Rule
»provisions relied upon by VRP do not evén apply. |

Rule 3Q9.3(e)(5) requires a decision by an Administrative Law Judge when an applicant
seeks to amend an appliéation due to purported change circumstances pursuant to Rule
309.3(e)(2)(C). Rule 309.3(6)(3) makes. cleaf that no such ALJ consideration is required where
- the Commission staff merely seeks clarifying information. Itis ludicrous to aésert that only an
ALJ caﬁ allow the TRC’s staff to ask clarifying questions. Rule '309.5(e)(5) is not even
applicable. |

Rule 309.5(e)(4),' also cited by VRP, sim}ﬂy says that an applicant must serve a cdpy of
an amendment request on all parties. It is a huge stretch to "say _ that such a procvgdurall
requirement means that the Texés Racing Comnﬁssi§n is obligated to refer all Rule.309.5(e)
requests to SOAH for a contested case hearing. |

D. Summary

Despite ‘its gttémpts to confuse the Texas Racing Commission, the fact remains that there
is no re;]ui;ement that VDLT’é Applicatién be referred to SOAH for a co:ntvested case hearing.

'The Texas _Legisléture made clear in the Texas Racing Act when a hearihg' is required - when the
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~ Commission proposes to “suspend, revoke, or refuse to renew a person’s license...”. Act at §
3.15. No SOAH referral is needed to grant a llcense |
IIIL. THE APPLICATION IS IN THE PUBLIC INTEREST

‘Because there is no legal authority for forcing this matter to a contested case at SOAH,
.VRP resotts to unsubstantiated and seif-sert'ing claims that the VDLT Application “appears” to
be contrary to the public interest, and that it is flawed. The varguments offered in support ate :
completely transp_arent. o

A. ‘The I_ntpact on Valley Race Park

VRP begins by painting a rosy picture o‘f a “suocessful”: VRP, artd then providing a tale
of the horrible‘effects VDLT wili have onj this success. VDLT is completely oerp]exed by this
argument, given that the owher of VRP ciairrts that it is engaging in an arms-length sale of at
least 95% of its share in VRP“.‘ZO , Indeetl, VDLT understands that this sale is to be considered by
the Commissioners on the very same day at the very same meeting that approVal of the VDLT
~ license 'w-illube considered. So; while touting the imagined plight of VRP as an obstacle to
'VDLT’s Application on the one "hand; the owher of VRPIS ’si_multaneously sel_lihg its interest on
the other hand. Whatever the owner’s interest isin stopping VDLT from obtaining a licenSe, it is
- not its devotion to VRP. | |
But what is most eohcerning is VRP’s .assertion that the TRC~has “previousiy determihed
_ that it is simply not economlcally feasible to have two competlng racetracks in the same market.”
That is flat wrong In fact the exact opposite is true In the Parker County Squaw Creek matter
relied upon by VRP, the Texas Racmg Comnussmn was very careful to .not base hcensmg
.decisionson the economic impact oh a matketplace. - The Proposal fo_r Decision‘iu the Squaw

Creek case did contain a finding thatv the market could not suppoft’ two tracks. The

2 Of course, this will be the second time the Comrmssxoners are being asked to approve the so-called ‘sale”
of Valley Race Park. At a prior TRC meeting, the sale and transfer of the license was rejected as a one-sided, not
arms-length transactlon that left too much power and financial mterest in the hands of the current ownership.
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Commissioners, however, unanimously voted to reject that finding, stating that the finding was

not necessary to support the final decision.” Notably, the Commission adopted_ fhe Proposal for
Decision as presented, other than that very purposeful deletion. VRP states that Lone Star Race
Park made the argliment that thé market could not support two tracks and “won that argument.”
Lone Star did maké thﬁt érgument and the Commission unanimously rejected its r¢1evance.
Squa§v Creek did not receive a Class 2 license but the market was not even a partial reason.

- There are many reasons »behihd the Comxﬁissibn’s prior decisions not to eﬁg’age in an
economic analysis of the market. first, as the Commission Staff explains in its E)ﬁceptidns to the
PFD in the Squaw Creek rhattef; héving t'wobr'acetracks in an area may actually prdmbte public
interest in thé racing and horse breeding industries;'increase thé job oppormnitiés in the area and
thus the local economy; incréasc racing opportunities for breeders and tfainers; and increase the
impact on tourism. The Commission Staff further believes competition éould lead the owneré to
find ways to increase their patron audience. Indeed, the Commission has previously'noted that
the competition between San Houston Race Park and Gulf Greyhound makes both of those
tracks, in sbme ways, “better for it.”* Indeed, Robert Bork, General Ménéger of VRP, has
hinisélf .recognizcd that thére are tracks in close proximity all over the country, and that those
race fracks have learned to Work tbgether to insure the success of both.’ |

A second reason the Commission has historically aVoided basing licénsiﬁg decisions on

economic viability analyses is the Staff’s concern that the Commission might create precedent

? Tex. Racing Comm’n, In the Matter of Parker County s Squaw Creek Downs, SOAH Docket No. 476- 98-
0801 (May 12, 1999) (Order of the Comnnssmn)

* Tex. Racing Comm’n Meeting Tr. at 21, 136 (Aprll 30, 1999)

5 In the Matter of the Application for Class 2 Horse Racetrack License in Webb County, SOAH Docket No.
476-04-5361, (Tr. Vol. 3, pp. 163-164).
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that would inadvertently tie its hands in.future decisions.’ Yet VRP argues that the Commission
should do exactly the opposite.

Finally, as the Staff has poinfed out in previoﬁs Exceptions to a propoéal for decision, the
- Racing Commission is not in the business of pr_otécting the sucdess of a.ny.individual licenée.
The Racing CommisSion is tasked with overseeing the business of racin_g,'and méking sure that
liéensees and applicants are qualified. But that does not mean thaf it is the financial “big
brother” of the cbinpanies that own and oinerate racing facilitieé.

B. VDLT Has Submitted a Sound Application Proposing a Successful Track'

1. Race Dates o

It is interesting to VDLT that VRP complains that VDLT’g proposed_liw)e race dates will
| ~conflict with live race dates at other racetfans; AS the TRC is well aware, the management team
and ownefs of VRP are the same management‘-te’am and owners of Laredo Race Park, which
submitted an Application for a new Class 2 license in Webb County, Texas. In that Application,
Laredo Race Park ignored Texas Race Act Seétioﬁ 6.03(a)(§) by failing to submit any proposed '
race dates at all. Robert Bork,t-who is Pfesidént- fof Laredo Racé Park, LLC, énd is also the
President and bGeneral Managef for VRP testified that proposed race dates did not real'ly matter
_because it is thé TRC that deter_rhines the live racing schedu}c for all of Texas oncé é yeai', and
that the tracks all work tbgether to create a schedule to avoid 0verlapping race dates. Now VRP
takes the position that the VDLT Application is flawed begaﬁse it c.'onﬂ.icts' with othei' race dates.

. Like all live racing célendars,- the VDLT 'live race c»lates‘wou.l.d be pre-approved i)y the

TRC.‘ Like all racing entitieé, VDLT would coopefate with all the other tracks to mitigate

'~ overlapping schedules.

6 Tex. Racing Comm’n Meeting Tr. at 21, 136 (April 30, 1999).
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2. Financial Stability
The Texas Racing Corﬁmission Staff has reviewed the financial projections submitted as
ﬁart 6f the.VLDT Application, and VDLT understands that t_hey have been found to be realistic.
These Staff members assigned to this review were certainly qualified to make this deterrhination.
VRP’s attempt to throw mud on the VDLT Application is not Well'takgn.
3. Partnership Structure
Again, the Texas Raciﬁg Commissi_dﬁ Staff haé bcen‘provided with and has reviewed the
ownership strﬁcture bf VDLT‘and‘ have _foumi it to be sound. Itvis true that the partnership
structure utilizes capital c‘:Ontrib'utio.ns‘ for ﬁmdiﬁg and that. any particular partner has the .option '
6f participating or not in‘any partiqilar capital céll. This mean‘s‘t.hat while the partners do not :
chahge, and while the partnership _insures that no partnér with less than a 5% interest rises above
that Vlevel,v the exa‘Lct’ percentagé of ownership of .any given partner hlay fluctuate soinéwhat as the
result of a capital call. But this in no way makes the partnership “unstable” and to say otherwise
is a thinly disgliised red-hérrin’g. |
| 4, TDPS Backgroimd Checks
VRP claims that “some” of the paftnefs in VDLT have not coniplied with the reqﬁirement
to submit the paperwork for g~“background check” by the Texas Departrﬁent Qf Public Safety
| (“TDPS”). In support, VRP cites to é letter from the TRC to VDLT‘ seeking additional
information about one person listed asé partner — Mr. Raul Romero. VDLT has since informed
the TRC that Mr Romero was eﬁoneoﬁsly listed as a partner in VDLT. '.In fact, Mr. Romero is
nbt now and has never b‘een'a partner VDLT. Every Partner in VDLT completed the required
TDPS bape:work, and that agency further found thﬁt all Partners are eligible to hold the licénse's: .
sought. | | |

5. .. - Facilities for Patrons
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In another desperate attempt to defeat VDLT’s Application, VRP complains about the
patron facilities. Again, the Texas Racing Commission is certainly familiar w1th patron
facilities, and is fully capable of reviewing the proposed facilities.

| 6. - TheF acitities are in Compliance with the Commission Rules
~ VRP cites to the December 4, 2006, TRC letter to 'VDLT seeking additional information
concerning 'certain}porti'ons of the Application as evidort_ce that the-design plans submitted by
.VDLT are too conceptual to detertnine compliance with various Cotnrhission Rules. This is hOt
the case. The TRC sought clanﬁcatlon on certam very specific issues related to the facilities.
‘ VDLT has prov1ded the TRC with responses to each of those very specific: questlons and has
shown full and fair compliance w1th the Texas Racmg Act and the TRC Rules.
7. Facilities for Horses
| VRP’s complaints. sgain stom from the TRC’s réquests for clarification. Again, VDLT
.has provided the TRC with responses to each‘of those speoiﬁc requests.
8. VDLT’s Location is Ideal
'VRP complains that VDLT’s site is unsuitable because: (1) it is near a fever tick

eradication zone, and (2) the site is 125 acres.

First, it is incorrect to say that the tick quarantine zone is 500 yards away, as stated by

VRP. Rather, the tick quarantine zone is approximately 1000 yards (over a half mile) from the
edge of the VDLT propelty The quarantme line lies on the Eastern S1de of Twenty-thlrd Street

in McAllen That Street was originally a two-lane road, but is now a maJor four lane d1v1ded

' hlghway.

In this particular circumstance, the proximity to the tick quarantine zone does not render

the site unsuitable, and no preventative measures are needod.A Human devclopment'lessons the

risk of tick exposure. The land surrounding the VDLT property is oithér developed or cultivated,
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with no adjacent property being used for livestock purposes. Becaﬁse of the surrounding
devélopment/cultivation, wild animals do not freqﬁent the area. Mr. Mario Morales, an inspector
wi,thAthe, U.S.D.A. located in Hidalgo County, has indicated to VDLT thaf he does not belieyé
that the VDLT proposal will pose ‘any threat to the race animals because of the development of
th¢' surrouhding area. Mr Morales explained thaf there has beeh no quarahtine on or nearby the
property in question for at least 15 or 20 years, and perhaps longer.. Further, an expert
| 'entom_ologist, Dr. Bill Clymer stated that he doés no‘t-believe‘t'he VDLT proposal will pose any
threat to the race van'i'ma.ls because the area surrounding the prbposed site is developed land,
which is a non-conducive eﬁvir’onment for tick sufvival. o

| VRP suggests that the 125 acres allocated for facilities is insﬁfﬁcient, given certain
easements on the property which it opines “may affect the ability to ‘build.” In fact,‘ those
éaééments will not effect the vertical development as proposed in the Appl_ication. VDLT has
pre_viously provided ’thé TRC with a detailed clariﬁcatién of fhc relationship of each of the
easements to the veftiéai development; which will not be re-iferafed here. By way of surhmary,

it is not expected that the easement/utilities shown will cause any. problem with VDLT

developmenf. In the worst case scenario, the gas line and canal can be moved, which would not

[
!

be cost p’rohibitive.
0. .There is no violation of the '.l"e‘xas Alcoholic Béverage Code
Finally, VRP brings out the tired argumenf of a Texas Alcoholic Beverage Code
violation. In vsupport,} VRP relies uﬁon the Webb County licenée proceéding. Neither the
- Administrative Law }Judg’es nor the Commission were convinced of any vioIatibn’s in that
proceeding. This argument cbntinuéé to be without merit.

IV. CONCLUSION
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There is absolutely no statutory or regulatory requirement for the Commission to refer

this matter to a contested case hearing before the SOAH. VRP’s arguments to the contrary are

. completely unsupportable. As to Valley Race Park’s claims that VDLT’s Application “appears”

 to be against the public interest, those arguments are both self-serving and t;anspa_rént. VDLT

prays that VRP’s request that this matter be subjected to a contested case heai'ing proéeeding be

denied, that the Commission issue the license VDLT seeks in its Appliéatibr_l at the Commission

AUSTIN 460282v1 65110-00001

- meeting to be held March 20, 2007, and for any further relief to which VDLT may be entitled.

Respectfully submitted,

JENKENS & GILCHRIST,

a Professional Corporation

401 Congress Avenue, Suite 2500
Austin, Texas 78701 . »
Telephone: (512) 499-3800
Telecopy: (512) 499-3810

Qe 1) o~

11ham J. Moltz
tate Bar No. 14259400
Janessa M. Glenn
‘State Bar No. 50511631
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CERTIFICATE OF SERVICE

I hereby certify that on the 12 of March, 2007, the foregoing was forwarded via the

- Mark Fenner, General Counsel

Rhonda Fritshce
Texas Racing Commission
8505 Cross Park Dr., Suite #110

- Austin, Texas 78754
- Facsimile: (512) 833-6907

Rex VanMiddlesworth

- Andrews Kurth

111 Congress Avenue, Suite 1700

- Austin, Texas 78701

Facsimile: (512) 542-5218
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method specified to the following counsel of record:

via hand delivery

via hand delivery
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