
TEXAS RACING COMMISSION 
P. O. Box 12080 

Austin, TX 78711-2080 
(512) 833-6699

Fax (512) 833-6907 

Texas Racing Commission 
Tuesday, October 29, 2019 
10:30 a.m. 
John H. Reagan Building, Room 140 
105 West 15th Street 
Austin, TX 78701 

AGENDA 

I. CALL TO ORDER
Roll Call

II. PUBLIC COMMENT

III. GENERAL BUSINESS
A. Discussion and consideration of reports by the Executive Director and staff

regarding administrative matters:
1. Budget and finance
2. Wagering statistics
3. Enforcement

B. Discussion and possible action to approve the Commission’s operating budget
for fiscal year 2020

IV. PROCEEDINGS ON RULES
A. Discussion and possible action to adopt amendments to:

1. 16 TAC § 309.8, Racetrack License Fees
2. 16 TAC § 309.51, Designation of Active and Inactive Racetrack Licenses
3. 16 TAC § 309.118, Regulatory Office Space and Equipment
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4. 16 TAC § 319.3, Medication Restricted 
5. 16 TAC § 319.102, Veterinarian’s List 
6. 16 TAC § 319.333, Specimen Tags 
7. 16 TAC § 321.313, Select Three, Four, or Five  

B. Discussion and possible action to adopt new 16 TAC Chapter 303, Subchapter 
G, Horse Industry Escrow Account, including: 
1. 16 TAC § 303.301, Definitions 
2. 16 TAC § 303.302, General Provisions 
3. 16 TAC § 303.311, Allocations to Horse Racetrack Associations 
4. 16 TAC § 303.312, Limitation on Use of Funds by Racetrack Associations  
5. 16 TAC § 303.321, Allocations to Breed Registries 
6. 16 TAC § 303.322, Limitations on Use of Funds by Breed Registries 
7. 16 TAC § 303.323, Modifications to Approved Events 
8. 16 TAC § 303.324, Recordkeeping and Audits 
9. 16 TAC § 303.325, Quarterly Reports 

C. Discussion and possible action to adopt the repeal of 16 TAC § 321.509, 
Escrowed Purse Account 

D. Discussion and possible action to propose new 16 TAC § 309.106, Transfers to 
Texas-Bred Incentive Fund 

E. Discussion and possible action to propose amendments to 16 TAC § 311.2, 
Application Procedure 
 

V.  PROCEEDINGS ON RACETRACKS 
Discussion and possible action on the following race date items: 

A. Allocation of live race dates for horse racetracks under 16 TAC § 303.41 for the 
period beginning August 2, 2021, and ending August 31, 2021 

B. Allocation of live race dates for greyhound racetracks under 16 TAC § 303.41 for 
the period beginning August 2, 2021, and ending August 31, 2021 

C. Discussion and possible action to reallocate interstate cross-species purse 
money under Commission Rule 303.102(d) for the period from February 24, 
2019, through February 29, 2020 

D. Discussion and possible action to allocate funds for the Texas-bred incentive 
program as provided under Commission Rule 321.505(b) for calendar year 2020 

E. Discussion and possible action to allocate purses as provided under Commission 
Rule 321.505(a) for calendar year 2020 

Page 2 of 148



3 

 

F. Discussion and possible action to allocate purse funds in the horse industry 
escrow account among the various breeds of horses under Commission Rule 
321.509 for calendar year 2020 

G. Discussion and possible action to reallocate purse funds in the horse industry 
escrow account among the various breeds of horses under Commission Rule 
321.509 for the period from September 1, 2019, through December 31, 2019 
 

VI.  PROCEEDINGS ON OCCUPATIONAL LICENSES 
Discussion and possible action regarding: 

A. The proposal for decision in SOAH No. 0476-19-3110, Joseph Michael Davis v. 
Texas Racing Commission 

B. The proposal for decision in SOAH No. 0476-19-3111, Rolando Almanza v. 
Texas Racing Commission 

C. The proposal for decision in SOAH No. 0476-19-2614, Sigifredo Gonzalez Jr. v. 
Texas Racing Commission 

 
VII. EXECUTIVE SESSION 
The following items may be discussed and considered in executive session or open 
meeting, with any action taken in the open meeting: 

A. Under Texas Government Code § 551.071(1), the Commission may enter an 
executive session to seek the advice of its attorney regarding pending or 
contemplated litigation, or regarding a settlement offer.   

B. Under Texas Government Code § 551.071(2), the Commission may enter an 
executive session to discuss all matters identified in this agenda where the 
commission seeks the advice of its attorney as privileged communications under 
the Texas Disciplinary Rules of Professional Conduct of the State Bar of Texas.  
This may include, but is not limited to, legal advice regarding the Open Meetings 
Act, the Administrative Procedures Act, and the Texas Racing Act. 

C. Under Tex. Occ. Code § 2025.005, the Commission may open an executive 
session to review security plans and management, concession, and totalisator 
contracts.  

 
VIII.  SCHEDULING OF NEXT COMMISSION MEETING 
 
IX.  ADJOURN 
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I.  CALL TO ORDER 
 Roll Call 
 
II.  PUBLIC COMMENT 
 
III. GENERAL BUSINESS 

A. Discussion and consideration of 
reports by the Executive Director and 
staff regarding administrative matters: 
1. Budget and finance 
2. Wagering statistics 
3. Enforcement 
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III. GENERAL BUSINESS 

B.  Discussion and possible action to 
approve the Commission’s operating 
budget for fiscal year 2020 
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OBS-1

FY 2019 FY 2019 FY 2019 With 100% of
Annual Expended Thru Unexpended Bal Year Lapsed % of

Strategy Budget 8/31/2019 8/31/2019 Budget Expended
Appropriated (0.50)       FTE's = 4.00                         
A.1.1. Regulate Racetrack Owners
Base Appr = 1001 Salaries and Wages 340,041.87                347,690.96                (7,649.09)                  102.25%

385,941.00$      1002 Other Personnel Cost 5,280.00                    5,140.00                    140.00                       97.35%
Sup Appr = 2001 Prof Fees and Services -                            -                            -                            

-$                   2003 Consumables -                            -                            -                            
Total Appr = 2004 Utilities -                            -                            -                            

385,941.00$      2005 Travel 2,000.00                    2,387.53                    (387.53)                     119.38%
Budgeted = 2006 Rent Building -                            -                            -                            

354,422.50$      2007 Rent Machine -                            -                            -                            
Difference 2009 Other Operating Cost 7,100.63                    8,392.41                    (1,291.78)                  118.19%

(31,518.50)         CB Computer Equipment -                            -                            -                            
-8.17% Total Strategy A.1.1. 354,422.50                363,610.90                (9,188.40)                  102.59%

Appropriated 0 FTE's = 0
A.2.1. Texas Bred Incentive

ATB Money Expended 3,130,000.00             2,769,230.65             360,769.35                88.47%
3,130,000.00     Total Strategy A.2.1. 3,130,000.00             2,769,230.65             360,769.35                88.47%

Appropriated (1.87)       FTE's = 5.53                         
A.3.1. Supervise Racing and Licensees
Base Appr = 1001 Salaries and Wages 372,033.13                354,301.53                17,731.60                  95.23%

545,741.00$      1002 Other Personnel Cost 15,280.28                  25,689.19                  (10,408.91)                 168.12%
Sup Appr = 2001 Prof Fees and Services 9,900.00                    21,002.50                  (11,102.50)                 212.15%

-$                   2003 Consumables -                            -                            -                            -
Total Appr = 2004 Utilities -                            -                            -                            

545,741.00$      2005 Travel 62,300.00                  56,511.86                  5,788.14                    90.71%
Budgeted = 2006 Rent Building -                            -                            -                            

465,349.20$      2007 Rent Machine -                            -                            -                            
Difference 2009 Other Operating Cost 5,835.79                    5,025.49                    810.30                       86.11%

(80,391.80)         CB Computer Equipment -                            -                            -                            
-14.73% Total Strategy A.3.1. 465,349.20                462,530.57                2,818.63                    99.39%

Appropriated (0.10)       FTE's = 3.70                         
A.3.2. Monitor Occupational Licensee Act.
Base Appr = 1001 Salaries and Wages 219,488.60                212,232.82                7,255.78                    96.69%

235,247.00$      1002 Other Personnel Cost 8,963.31                    18,753.47                  (9,790.16)                  209.22%
Sup Appr = 2001 Prof Fees and Services 500.00                       260.00                       240.00                       52.00%

-$                   2003 Consumables 800.00                       544.78                       255.22                       68.10%
Total Appr = 2004 Utilities -                            -                            -                            

235,247.00$      2005 Travel 37,500.00                  31,205.56                  6,294.44                    83.21%
Budgeted = 2006 Rent Building -                            -                            -                            

272,244.15$      2007 Rent Machine -                            -                            -                            
Difference 2009 Other Operating Cost 4,992.24                    4,672.48                    319.76                       93.59%

36,997.15$        CB Computer Equipment -                            -                            -                            
15.73% Total Strategy A.3.2. 272,244.15                267,669.11                4,575.04                    98.32%

Appropriated (0.30)       FTE's = 3.20                         
A.4.1. Inspect and Provide Emerg. Care
Base Appr = 1001 Salaries and Wages 212,985.36                210,360.89                2,624.47                    98.77%

364,152.00$      1002 Other Personnel Cost 3,320.00                    3,820.00                    (500.00)                     115.06%
Sup Appr = 2001 Prof Fees and Services 78,409.94                  103,777.57                (25,367.63)                 132.35%

-$                   2003 Consumables 300.00                       153.28                       146.72                       
Total Appr = 2004 Utilities -                            -                            -                            

364,152.00$      2005 Travel 17,375.00                  14,923.29                  2,451.71                    85.89%
Budgeted = 2006 Rent Building -                            -                            -                            

318,685.08$      2007 Rent Machine -                            -                            -                            
Difference 2009 Other Operating Cost 6,294.78                    6,542.29                    (247.51)                     103.93%

(45,466.92)$       CB Computer Equipment -                            -                            -                            
-12.49% Total Strategy A.4.1. 318,685.08                339,577.32                (20,892.24)                 106.56%

Program Description

Texas Racing Commission
FYE 08/31/2019

Operating Budget Status
by LBB Expenditure Object/Codes
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OBS-2

FY 2019 FY 2019 FY 2019 With 100% of
Annual Expended Thru Unexpended Bal Year Lapsed % of

Strategy Budget 8/31/2019 8/31/2019 Budget ExpendedProgram Description

Texas Racing Commission
FYE 08/31/2019

Operating Budget Status
by LBB Expenditure Object/Codes

Appropriated (1.73)       FTE's = 2.57                         
A.4.2. Administer Drug Testing
Base Appr = 1001 Salaries and Wages 135,858.90                131,396.48                4,462.42                    96.72%

215,181.00$      1002 Other Personnel Cost 2,420.00                    2,420.00                    -                            100.00%
Sup Appr = 2001 Prof Fees and Services 500.00                       -                            500.00                       0.00%

-$                   2003 Consumables 200.00                       30.24                         169.76                       15.12%
Total Appr = 2004 Utilities -                            -                            -                            

215,181.00$      2005 Travel 23,709.00                  21,424.58                  2,284.42                    90.36%
Budgeted = 2006 Rent Building -                            -                            -                            

174,825.78$      2007 Rent Machine -                            -                            -                            
Difference 2009 Other Operating Cost 12,137.88                  12,179.18                  (41.30)                       100.34%

(40,355.22)$       CB Computer Equipment -                            -                            -                            
-18.75% Total Strategy A.4.2. 174,825.78                167,450.48                7,375.30                    95.78%

Appropriated (2.10)       FTE's = 5.00                         
B.1.1. Occupational Licensing
Base Appr = 1001 Salaries and Wages 201,723.88                199,912.87                1,811.01                    99.10%

412,016.00$      1002 Other Personnel Cost 9,093.60                    8,109.65                    983.95                       89.18%
Sup Appr = 2001 Prof Fees and Services -                            -                            -                            

-$                   2003 Consumables 2,500.00                    2,013.15                    486.85                       80.53%
Total Appr = 2004 Utilities -                            -                            -                            

412,016.00$      2005 Travel 14,500.00                  14,794.12                  (294.12)                     102.03%
Budgeted = 2006 Rent Building -                            -                            -                            

336,799.53$      2007 Rent Machine 2,000.00                    1,279.26                    720.74                       63.96%
Difference 2009 Other Operating Cost 106,982.06                69,846.37                  37,135.69                  65.29%

(75,216.47)$       CB Computer Equipment -                            -                            -                            
-18.26% Total Strategy B.1.1. 336,799.53                295,955.42                40,844.11                  87.87%

Appropriated -          FTE's = 0
B.1.2. Texas OnLine
Base Appr = 1001 Salaries and Wages -                            -                            -                            

19,185.00$        1002 Other Personnel Cost -                            -                            -                            
Sup Appr = 2001 Prof Fees and Services -                            -                            -                            

-$                   2003 Consumables -                            -                            -                            
Total Appr = 2004 Utilities -                            -                            -                            

19,185.00$        2005 Travel -                            -                            -                            
Budgeted = 2006 Rent Building -                            -                            -                            

17,000.00$        2007 Rent Machine -                            -                            -                            
Difference 2009 Other Operating Cost 17,000.00                  11,884.00                  5,116.00                    69.91%

(2,185.00)$         CB Computer Equipment -                            -                            -                            
-11.39% Total Strategy B.1.2. 17,000.00                  11,884.00                  5,116.00                    69.91%

Appropriated -          FTE's = 4.00                         
C.1.1. Monitor Wagering and Audit
Base Appr = 1001 Salaries and Wages 231,225.36                230,002.53                1,222.83                    99.47%

373,795.00$      1002 Other Personnel Cost 7,820.00                    8,000.00                    (180.00)                     102.30%
Sup Appr = 2001 Prof Fees and Services -                            -                            -                            

-$                   2003 Consumables -                            -                            -                            
Total Appr = 2004 Utilities -                            -                            -                            

373,795.00$      2005 Travel 4,500.00                    3,868.42                    631.58                       85.96%
Budgeted = 2006 Rent Building -                            -                            -                            

256,513.74$      2007 Rent Machine -                            -                            -                            
Difference 2009 Other Operating Cost 12,968.38                  13,054.99                  (86.61)                       100.67%

(117,281.26)$     CB Computer Equipment -                            -                            -                            
-31.38% Total Strategy C.1.1. 256,513.74                254,925.94                1,587.80                    99.38%
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OBS-3

FY 2019 FY 2019 FY 2019 With 100% of
Annual Expended Thru Unexpended Bal Year Lapsed % of

Strategy Budget 8/31/2019 8/31/2019 Budget ExpendedProgram Description

Texas Racing Commission
FYE 08/31/2019

Operating Budget Status
by LBB Expenditure Object/Codes

Appropriated (1.00)       FTE's = 6.00                         
D.1.1. Central Administration
Base Appr = 1001 Salaries and Wages 362,931.18                354,038.13                8,893.05                    97.55%

753,512.00$      1002 Other Personnel Cost 18,029.60                  17,737.50                  292.10                       98.38%
Sup Appr = 2001 Prof Fees and Services 25,500.00                  20,055.55                  5,444.45                    78.65%

-$                   2003 Consumables 8,500.00                    8,558.43                    (58.43)                       100.69%
Total Appr = 2004 Utilities 51,000.00                  46,890.16                  4,109.84                    91.94%

753,512.00$      2005 Travel 7,500.00                    6,324.82                    1,175.18                    84.33%
Budgeted = 2006 Rent Building 104,470.00                104,513.28                (43.28)                       100.04%

653,710.87$      2007 Rent Machine 3,200.00                    3,489.19                    (289.19)                     109.04%
Difference 2009 Other Operating Cost 72,580.09                  67,565.55                  5,014.54                    93.09%

(99,801.13)$       CB Computer Equipment -                            -                            -                            0.00%
-13.24% Total Strategy D.1.1. 653,710.87                629,172.61                24,538.26                  96.25%

Appropriated (1.00)       FTE's = 3.80                         
D.1.2. Information Resources
Base Appr = 1001 Salaries and Wages 262,187.72                171,183.64                91,004.08                  65.29%

509,511.00$      1002 Other Personnel Cost 10,082.75                  8,882.72                    1,200.03                    88.10%
Sup Appr = 2001 Prof Fees and Services 154,185.00                172,111.75                (17,926.75)                 111.63%

-$                   2003 Consumables 1,500.00                    181.64                       1,318.36                    12.11%
Total Appr = 2004 Utilities -                            -                            -                            

509,511.00$      2005 Travel 2,500.00                    1,528.49                    971.51                       61.14%
Budgeted = 2006 Rent Building 500.00                       480.00                       20.00                         96.00%

515,428.15$      2007 Rent Machine -                            -                            -                            
Difference 2009 Other Operating Cost 84,472.68                  84,541.14                  (68.46)                       100.08%

5,917.15$          CB Computer Equipment -                            -                            -                            
1.16% Total Strategy D.1.2. 515,428.15                438,909.38                76,518.77                  85.15%

Appropriated FTE's = 37.80                       
D.1.3. Other Support Services
Base Appr = 1001 Salaries and Wages -                            -                            -                            

6,944,281.00$   1002 Other Personnel Cost -                            -                            -                            
Sup Appr = 2001 Prof Fees and Services -                            -                            -                            

-$                   2003 Consumables -                            -                            -                            
Total Appr = 2004 Utilities -                            -                            -                            

6,944,281.00$   2005 Travel -                            -                            -                            
Budgeted = 2006 Rent Building -                            -                            -                            

6,494,979.01$   2007 Rent Machine -                            -                            -                            
Difference 2009 Other Operating Cost -                            -                            -                            

(449,301.99)$     CB Computer Equipment -                            -                            -                            
-6.47% Total Strategy D.1.3. -                            -                            -                            

3,814,281$         Regulatory Program Operating Budget 3,364,979.01             3,231,685.73             116,226.94                96.04%

3,130,000$         TX Bred Program Operating Budget 3,130,000.00             2,769,230.65             360,769.35                88.47%
Total M.O.F. (TXRC Acct. 597 & GR)

6,944,281$        Total All Programs Operating Budget 6,494,979.01             6,000,916.38             476,996.29                92.39%
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OBS-4

FY 2019 FY 2019 FY 2019 With 100% of
Annual Expended Thru Unexpended Bal Year Lapsed % of

Strategy Budget 8/31/2019 8/31/2019 Budget ExpendedProgram Description

Texas Racing Commission
FYE 08/31/2019

Operating Budget Status
by LBB Expenditure Object/Codes

-$                       (8.60)       FTE's = 37.80                       
Appropriated Direct Expense of Regulatory Programs

1001 Salaries and Wages 2,338,476.00             2,211,119.85             127,356.15                94.55%
1002 Other Personnel Cost 80,289.53                  98,552.53                  (18,263.00)                 122.75%
2001 Prof Fees and Services 268,994.94                317,207.37                (48,212.43)                 117.92%
2003 Consumables 13,800.00                  11,481.52                  2,318.48                    83.20%
2004 Utilities 51,000.00                  46,890.16                  4,109.84                    91.94%
2005 Travel 171,884.00                152,968.67                18,915.33                  89.00%
2006 Rent Building 104,970.00                104,993.28                (23.28)                       100.02%
2007 Rent Machine 5,200.00                    4,768.45                    431.55                       91.70%
2009 Other Operating Cost 330,364.54                283,703.90                46,660.64                  85.88%

CB Computer Equipment -                            -                            -                            0.00%
3,814,281$        Total Direct Expense of Regulatory Program 3,364,979.01             3,231,685.73             133,293.28                96.04%

FTE's = -                           
3,130,000$        Direct Expense of TX Bred Program 3,130,000.00             2,769,230.65             360,769.35                88.47%

(8.60)       FTE's = 37.80                       
6,944,281$        Total Direct Expense of All Programs 6,494,979.01             6,000,916.38             494,062.63                92.39%

-$                       
Un-Appropriated Indirect Expense of All Programs

OASI Match 180,582.15                167,880.06                12,702.09                  92.97%
Group Insurance 260,000.00                255,401.53                4,598.47                    98.23%
State Retirement 189,982.81                174,002.82                15,979.99                  91.59%
Benefit Replacement 2,053.72                    2,053.72                    -                            100.00%
ERS Retiree Insurance 409,000.00                412,994.48                (3,994.48)                  100.98%
SWCAP GR Reimburse -                            -                            -                            
Unemployment Cost -                            -                            -                            
Other -                            -                            -                            

1,041,619$        Total Indirect Expense of All Programs 1,041,618.69             1,012,332.61             29,286.08                  97.19%

Total Direct and Indirect Expense of
7,985,900$        All Programs 7,536,597.70             7,013,248.99             523,348.71                93.06%

Source FY 2019 FY 2019 With 100% of
Of Projected Actual Revenue Thru N/A Year Lapsed % of

Funds Revenue 8/31/2019 Revenue Collected
Regulatory Program MOF:

Acct. 597 Cash Balance Carry Forward 200,000.00$              200,000.00$              n/a
Acct. 597 Live Race Day Fees -$                          -$                          
Acct. 597 Simulcast Race Day Fees -$                          -$                          
Acct. 597 Annual License Fees (Active & Inactive) 3,681,855.00$           3,681,835.00$           100.00%
Acct. 597 Outs -$                          -$                          
Acct. 597 Occupational License Fees and Fines 665,000.00$              577,343.25$              86.82%
Acct. 597 Other Revenue 18,000.00$                25,563.19$                142.02%

 Acct. 1 GR Funds -$                          -$                          
Sub-Total Regulatory Prgm. MOF 4,564,855.00$           4,484,741.44$           98.24%

Texas Bred Program MOF:
Acct. 597 Cash Balance Carry Forward -$                          -$                          
Acct. 597 Breakage and 1% Exotic 3,130,000.00$           2,769,230.65$           88.47%
Acct. 597 Other -$                          -$                          

Sub-Total Texas Bred Prgm. MOF 3,130,000.00$           2,769,230.65$           88.47%

All Sources Total MOF 7,694,855.00$           7,253,972.09$           94.27%
MOF Estimated to Exceed or (Fall-Short of Covering)

Direct & Indirect Expenses of Operating Budget 158,257.30$              240,723.10$              

Agency Method Of Finance
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Fiscal Year 2019
Operational Budget

Updated: September 16, 2019

Thru: August 31, 2019

Summary of Operating Revenue Uncollected
By Revenue Type: Budget Collected Suspensed Balance %

Account 597 - Racing Commission - GRD 7,694,855$    7,253,972$    -$                   440,883$       6%

Account 1 - State of Texas - GR -$                   -$                   -$                   -$                   

TOTAL - ALL REVENUES 7,694,855$    7,253,972$    -$                   440,883$       6%

Summary of Appropriated Operating Expenses Unexpended
Budget Expended Encumbered Balance %

1001 - Salaries and Wages: 2,338,476$    2,211,120$    -$                   127,356$       5%

1002 - Other Personnel Cost: 80,290$         98,553$         -$                   (18,263)$        -23%

2001 - Professional Fees and Services: 268,995$       317,207$       -$                   (48,212)$        -18%

2003 - Consumable Supplies: 13,800$         11,482$         -$                   2,318$           17%

2004 - Utilities: 51,000$         46,890$         -$                   4,110$           8%

2005 - Travel: 171,884$       152,969$       -$                   18,915$         11%

2006 - Rent Building: 104,970$       104,993$       -$                   (23)$               0%

2007 - Rent Machine and Other: 5,200$           4,768$           -$                   432$              8%

2009 - Other Operating Expense: 330,365$       283,704$       -$                   46,661$         14%

4000 - Grants 3,130,000$    2,769,231$    -$                   360,769$       12%

5000 - Capital Expenditures: -$                   -$                   -$                   -$                   

TOTAL - ALL APPROPRIATED EXPENDITURES 6,494,979$    6,000,916$    -$                   494,063$       8%

Unappropriated Operating Expenses Unexpended
Type: Budget Expended Encumbered Balance %

TOTAL - ALL UNAPPROPRIATED EXPENDITURES 1,041,619$    1,012,333$    -$                   29,286$         3%

TOTAL - ALL  EXPENDITURES 7,536,598$    7,013,249$    -$                   523,349$       7%

OPERATING  SURPLUS / (DEFICIT) 158,257$       240,723$       

Summary of FTE's
By Fiscal Quarter: 1st Quarter 2nd Quarter 3rd Quarter 4th Quarter

Authorized FTE's 46.40 46.40 46.40 46.40
Budgeted FTE's 37.80 37.80 37.80 37.80
Actual FTE's 33.80 35.20 34.60 0.00

Actual FTE's Over / (Under) Budget n/a n/a n/a n/a
Actual FTE's Over / (Under) Authorization n/a n/a n/a n/a

  0 of 12 Months Remaining in Budget Cycle or 0% A-1 9/19/2019 B:\FYE2019 - Combo\Budget\MgmtReports.xlsx
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# Days Total Average
per day # Days Total Average

per day Total Average
per day

33 594,284$          18,009$        32 524,910$          16,403$        -11.67% -8.91%
619 15,418,045$     24,908$        624 14,418,306$     23,106$        -6.48% -7.23%
619 11,799,667$     19,062$        624 11,448,189$     18,346$        -2.98% -3.76%
33 1,073,319$       32,525$        32 1,963,797$       61,369$        82.96% 88.68%

28,885,315$      28,355,202$     -1.84%

123 16,720,051$     135,935$      125 16,197,465$     129,580$      -3.13% -4.68%
865 138,372,639$   159,968$      868 131,353,319$   151,329$      -5.07% -5.40%
865 20,465,293$     23,659$        868 19,719,062$     22,718$        -3.65% -3.98%
115 91,536,077$     795,966$      117 87,996,709$     752,109$      -3.87% -5.51%

267,094,060$    255,266,554$   -4.43%

156 17,314,335$     110,989$      157 16,722,375$     106,512$      -3.42% -4.03%
1,484 153,790,683$   103,633$      1,492 145,771,625$   97,702$        -5.21% -5.72%
1,484 32,264,960$     21,742$        1,492 31,167,251$     20,890$        -3.40% -3.92%
148 92,609,397$     625,739$      149 89,960,506$     603,762$      -2.86% -3.51%

295,979,375$    283,621,756$   -4.18%
 

 $  203,369,979  $  193,661,250 -4.77%

 $  109,923,732  $  106,682,881 -2.95%

Total Wagers 

Year 2018 Year 2019

Wagers (Handle)*

Total Wagers 
Export
Simulcast Cross-Species
Simulcast Same-Species

Simulcast Same-Species
Simulcast Cross-Species

Live

Export

Horse Racetracks

All Racetracks

Simulcast Cross-Species
Simulcast Same-Species

*NOTE:  All figures are based on data available at the time the report was compiled and are subject to being auditied and revised.

Total Wagers Placed
in Texas 

Total Wagers Placed
on Texas Races 

Texas Pari-Mutuel Racetracks Wagering Statistics
Comparison Report on Total Wagers Placed

in Texas & on Texas Races
For the Period of January 1 through August 31

Wagers (Handle)Wagers (Handle)*

Percentage
Change

Live

Total Wagers 

Export

Live
Greyhound Racetracks

Live
6%

Simulcast Same-
Species

52%

Simulcast Cross-
Species

11%

Export
31%

2018 Wagers by Source

Live Simulcast Same-Species Simulcast Cross-Species Export

Live
6%

Simulcast Same-
Species

51%

Simulcast Cross-
Species

11%

Export
32%

2019 Wagers by Source

Live Simulcast Same-Species Simulcast Cross-Species Export
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# Days  Total  Average
per day # Days  Total  Average

per day Total Average
per day

0 -$                      -$               0 -$                      -$               0.00% 0.00%
171 4,920,363$       28,774$     174 5,051,640$       29,032$     2.67% 0.90%
171 2,553,659$       14,934$     174 2,797,815$       16,079$     9.56% 7.67%
0 -$                      -$               0 -$                      -$               0.00% 0.00%

7,474,022$       7,849,455$       5.02%

33 594,284$          18,009$     32 524,910$          16,403$     -11.67% -8.91%
240 6,857,820$       28,574$     242 5,989,054$       24,748$     -12.67% -13.39%
240 5,893,327$       24,556$     242 5,012,914$       20,715$     -14.94% -15.64%
33 1,073,319$       32,525$     32 1,963,797$       61,369$     82.96% 88.68%

14,418,751$     13,490,675$     -6.44%

0 -$                      -$               0 -$                      -$               0.00% 0.00%
208 3,639,862$       17,499$     208 3,377,612$       16,239$     -7.20% -7.20%
208 3,352,681$       16,119$     208 3,637,460$       17,488$     8.49% 8.49%
0 -$                      -$               0 -$                      -$               0.00% 0.00%

6,992,543$       7,015,072$       0.32%

33 594,284$          18,009$     32 524,910$          16,403$     -11.67% -8.91%
619 15,418,045$     24,908$     624 14,418,306$     23,106$     -6.48% -7.23%
619 11,799,667$     19,062$     624 11,448,189$     18,346$     -2.98% -3.76%
33 1,073,319$       32,525$     32 1,963,797$       61,369$     82.96% 88.68%
 28,885,315$      28,355,202$     -1.84%

27,811,996$     26,391,405$     -5.11%

1,667,603$       2,488,707$       49.24%

 

 

Live

Year 2018 Year 2019

Export

Simulcast Cross-Species
Export

Total Wagers 

Live
Simulcast Same-Species

Greyhound Racetrack Wagering Statistics
Comparison Report on Total Wagers Placed

in Texas & on Texas Races
For the Period of January 1 through August 31

Gulf Greyhound Park

Wagers (Handle)* Wagers (Handle)* Wagers (Handle)

Percentage
Change

Simulcast Same-Species
Simulcast Cross-Species
Export

Total Wagers 

Gulf Coast Racing

*NOTE:  All figures are based on data available at the time the report was compiled and are subject to being auditied and revised.

Simulcast Cross-Species

Total Wagers 

Valley Race Park
Live
Simulcast Same-Species

Total Wagers Placed
in Texas 

Total Wagers Placed
on Texas Races 

Live
Simulcast Same-Species
Simulcast Cross-Species
Export

Total Wagers 

All Greyhound Tracks

Live
2%

Simulcast Same-
Species

53%

Simulcast Cross-
Species

41%

Export
4%

2018 Wagers by Source

Live Simulcast Same-Species Simulcast Cross-Species Export

Live
2%

Simulcast Same-
Species

51%

Simulcast Cross-
Species

40%

Export
7%

2019 Wagers by Source

Live Simulcast Same-Species Simulcast Cross-Species Export
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# Days  Total  Average
per day # Days  Total  Average

per day Total Average
per day

8 1,186,056$       148,257$      8 1,100,819$       137,602$        -7.19% -7.19%
138 3,000,053$       21,740$        139 2,781,583$       20,011$          -7.28% -7.95%
138 364,779$          2,643$          139 396,278$          2,851$            8.63% 7.85%
0 -$                      -$                 0 -$                      -$                   0.00% 0.00%

4,550,888$       4,278,679$       -5.98%
 

41 9,826,563$       239,672$      43 9,346,647$       217,364$        -4.88% -9.31%
243 70,176,908$     288,794$      243 67,592,434$     278,158$        -3.68% -3.68%
243 4,667,583$       19,208$        243 5,301,108$       21,815$          13.57% 13.57%
41 33,994,381$     829,131$      43 32,986,327$     767,124$        -2.97% -7.48%

118,665,435$   115,226,517$   -2.90%

21 1,385,639$       65,983$        22 1,397,393$       63,518$          0.85% -3.74%
242 22,831,578$     94,345$        243 21,274,463$     87,549$          -6.82% -7.20%
242 3,877,763$       16,024$        243 3,587,130$       14,762$          -7.49% -7.88%
21 8,070,813$       384,324$      22 8,997,301$       408,968$        11.48% 6.41%

36,165,792$     35,256,287$     -2.51%

53 4,321,793$       81,543$        52 4,352,605$       83,704$          0.71% 2.65%
242 42,364,100$     175,058$      243 39,704,840$     163,394$        -6.28% -6.66%
242 11,555,167$     47,749$        243 10,434,546$     42,941$          -9.70% -10.07%
53 49,470,884$     933,413$      52 46,013,081$     884,867$        -6.99% -5.20%

107,711,945$   100,505,071$   -6.69%

123 16,720,051$     135,935$      125 16,197,465$     129,580$        -3.13% -4.68%
865 138,372,639$   159,968$      868 131,353,319$   151,329$        -5.07% -5.40%
865 20,465,293$     23,659$        868 19,719,062$     22,718$          -3.65% -3.98%
115 91,536,077$     795,966$      117 87,996,709$     752,109$        -3.87% -5.51%

 267,094,060$    255,266,554$   -4.43%

175,557,983$   167,269,845$   -4.72%

108,256,129$   104,194,174$   -3.75%

in Texas & on Texas Races

Live

Horse Racetrack Wagering Statistics

Sam Houston Race Park

Retama Park

Percentage

Wagers (Handle)*
 Change

Live

Total Wagers 
Export
Simulcast Cross-Species
Simulcast Same-Species

Wagers (Handle)* Wagers (Handle)

Lone Star Park

Comparison Report on Total Wagers Placed

For the Period of January 1 through August 31

Year 2018 Year 2019

Simulcast Same-Species

Gillespie County Fair

Live
Simulcast Same-Species
Simulcast Cross-Species
Export

Total Wagers 

Live
Simulcast Same-Species
Simulcast Cross-Species
Export

Total Wagers 

*NOTE:  All figures are based on data available at the time the report was compiled and are subject to being auditied and revised.

Export

All Horse Tracks

Simulcast Same-Species
Simulcast Cross-Species
Export

Total Wagers 

Live

Simulcast Cross-Species

Total Wagers 

Total Wagers Placed
in Texas 

Total Wagers Placed
on Texas Races 

Live
6%

Simulcast Same-
Species

52%

Simulcast Cross-
Species

8%

Export
34%

2018 Wagers by Source

Live Simulcast Same-Species Simulcast Cross-Species Export

Live
6%

Simulcast Same-
Species

51%
Simulcast Cross-

Species
8%

Export
35%

2019 Wagers by Source

Live Simulcast Same-Species Simulcast Cross-Species Export
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ENFORCEMENT ACTIVITY SUMMARY 

 
Lone Star Park is currently conducting its fall Quarter Horse meet.  This meet is 
scheduled to conclude on November 9, 2019. 

All other active licensed racetracks are conducting simulcast operations.  

 

 

 

Lone Star Park – Quarter Horse Meet 
Rulings Activity from 09/10/2019 through 10/20/2019 

 
 Human Drug Violation 1 
 Conduct Violation 1 
 Trainer Infractions 2 
 Financial Obligations 1 
 TOTAL 5 

 
 
 
 
 
 
 

 
 
 
*Does not include any rulings that have not been finalized through the appeals process 
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Strategy Description FTE's Budget
1.1.1. License / Regulate Racetracks 4.00        373,628                 
1.2.1. Texas Bred Incentive Program -          3,130,000              
1.3.1. Supervise & Conduct Live Races 5.55        462,062                 
1.3.2. Monitor Licensee Activities 3.60        303,586                 
1.4.1. Inspect & Provide Emergency Care 3.00        312,422                 
1.4.2. Adminster Drug Test 2.60        200,706                 
2.1.1. Occupational Licensing Program 5.00        321,141                 
2.1.2. Texas OnLine -          17,500                   
3.1.1. Monitor Wagering and Compliance 4.00        260,358                 
4.1.1. Central Administration 6.00        739,435                 
4.1.2. Information Resources 3.80        531,271                 

Total Base Appropriations 37.55      6,652,110$            

Total Appropriations for FY 2020 Operating Budget 6,652,110$            

Proposed Operating Budget
FY 2020

Texas Racing Commission

Budget by Strategy

FY 2020 Appropriated Operating Budget
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Proposed Operating Budget
FY 2020

Texas Racing Commission

Budget

1001 Salaries & Wages 2,396,654              
1002 Other Personnel Costs 81,171                   
2001 Professional Fees & Services 295,417                 
2003 Consumable Supplies 12,000                   
2004 Utilities 51,000                   
2005 Travel 232,216                 
2006 Rent-Building 105,970                 
2007 Rent-Machine & Other 3,200                      
2009 Other Operating Expense 344,481                 

Grants 3,130,000              
Capital Expenditures -                              

Total Base Appropriations by OOE 6,652,110$            

Total OOE for FY 2020 Operating Budget 6,652,110$            

FY 2020 Appropriated Operating Budget by Object-of-Expense (OOE)

Budget by OOE
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Proposed Operating Budget
FY 2020

Texas Racing Commission

FY 2020 Unappropriated Operating Budget by Object-of-Expense (OOE)

OASI Match 183,344                 
Group Insurance 260,000                 
State Retirement 190,371                 
Benefit Replacement 2,054                      
ERS Retiree Insurance 414,000                 
Unemployment Cost 916                         
Other -                              

Total Unappropriated Operating Budget by OOE 1,050,685$            

Total Appropriated and Unappropriated FY 2020 Operating Budget 7,702,795$            

Budget by OOE
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Strategy Description FTE's Budget
1.1.1. License / Regulate Racetracks 4.00        373,628                 
1.2.1. Texas Bred Incentive Program -          3,130,000              
1.3.1. Supervise & Conduct Live Races 5.55        462,062                 
1.3.2. Monitor Licensee Activities 3.60        303,586                 
1.4.1. Inspect & Provide Emergency Care 3.00        312,422                 
1.4.2. Adminster Drug Test 2.60        200,706                 
2.1.1. Occupational Licensing Program 5.00        321,141                 
2.1.2. Texas OnLine -          17,500                   
3.1.1. Monitor Wagering and Compliance 4.00        260,358                 
4.1.1. Central Administration 6.00        739,435                 
4.1.2. Information Resources 3.80        531,271                 

Total Base Appropriations 37.55      6,652,110$            

Total Appropriations for FY 2020 Operating Budget 6,652,110$            

Proposed Operating Budget
FY 2020

Texas Racing Commission

Budget by Strategy

FY 2020 Appropriated Operating Budget
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Proposed Operating Budget
FY 2020

Texas Racing Commission

Budget

1001 Salaries & Wages 2,396,654              
1002 Other Personnel Costs 81,171                   
2001 Professional Fees & Services 295,417                 
2003 Consumable Supplies 12,000                   
2004 Utilities 51,000                   
2005 Travel 232,216                 
2006 Rent-Building 105,970                 
2007 Rent-Machine & Other 3,200                      
2009 Other Operating Expense 344,481                 

Grants 3,130,000              
Capital Expenditures -                              

Total Base Appropriations by OOE 6,652,110$            

Total OOE for FY 2020 Operating Budget 6,652,110$            

FY 2020 Appropriated Operating Budget by Object-of-Expense (OOE)

Budget by OOE
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Proposed Operating Budget
FY 2020

Texas Racing Commission

FY 2020 Unappropriated Operating Budget by Object-of-Expense (OOE)

OASI Match 183,344                 
Group Insurance 260,000                 
State Retirement 190,371                 
Benefit Replacement 2,054                      
ERS Retiree Insurance 414,000                 
Unemployment Cost 916                         
Other -                              

Total Unappropriated Operating Budget by OOE 1,050,685$            

Total Appropriated and Unappropriated FY 2020 Operating Budget 7,702,795$            

Budget by OOE
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Texas Racing Commission
FY 2020

Cash Flow of Proposed Operating Budget

Proposed
Appropriated Regulatory Budget by OOE Budget

1001 Salaries & Wages 2,396,654              
1002 Other Personnel Costs 81,171                   
2001 Professional Fees & Services 295,417                 
2003 Consumable Supplies 12,000                   
2004 Utilities 51,000                   
2005 Travel 232,216                 
2006 Rent-Building 105,970                 
2007 Rent-Machine & Other 3,200                     
2009 Other Operating Expense 344,481                 

Grants -                              
Total Appropriated Regulatory Budget by OOE 3,522,110$           

Unappropriated Regulatory Budget by OOE
OASI Match 183,344                 
Group Insurance 260,000                 
State Retirement 190,371                 
Benefit Replacement 2,054                     
ERS Retiree Insurance 414,000                 
SWCAP GR Reimbursement -                              
Unemployment Cost 916                         

Total Unappropriated Regulatory Budget by OOE 1,050,685$           

Total Regulatory Budget 4,572,795$           *

*Total Expenditures of $7,702,795 less Texas Bred Incentive Program Grants of $3,130,000 totals $4,572,795.

Regulatory Operations Budget
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Texas Racing Commission
FY 2020

Cash Flow of Proposed Operating Budget

Regulatory Operations Cash Flow
Beginning Cash Balance: 70,000$                 

Annual Racetrack Fees:
Class 1 Lone Star Park 317,813                 

Retama Park 287,813                 
Sam Houston Race Park 310,313                 

Sub-Total Class 1 915,938$               
Class 2 Laredo Downs 128,750                 

Manor Downs 128,750                 
Valle de los Tesoros 128,750                 

Sub-Total Class 2 386,250$               
Class 3 Gillespie County Fair 36,249                   

Sub-Total Class 3 36,249$                 
Greyhound Gulf Greyhound Park 195,000                 

Gulf Coast Racing 195,000                 
Valley Race Park 195,000                 

Sub-Total Greyhound 585,000$               
Total Annual Racetrack Fees 1,923,437$           

Other Revenue:
Simulcast Revenues 2,568,224              
Occupational Licensing / Finger Print 555,750                 
Other (Training Facilities & Administrative Fees) 18,000                   
Total Other Revenue 3,141,974$           

Cash Available to Fund Regulatory Budget 5,135,411$           
Less Total Regulatory Cost (4,572,795)$          

Ending Cash Balance: 562,616$               
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IV. PROCEEDINGS ON RULES 
A. Discussion and possible action to 

adopt amendments to: 
1. 16 TAC § 309.8, Racetrack License 

Fees 
2. 16 TAC § 309.51, Designation of 

Active and Inactive Racetrack 
Licenses 

3. 16 TAC § 309.118, Regulatory Office 
Space and Equipment 

4. 16 TAC § 319.3, Medication 
Restricted 

5. 16 TAC § 319.102, Veterinarian’s 
List 

6. 16 TAC § 319.333, Specimen Tags 
7. 16 TAC § 321.313, Select Three, 

Four, or Five
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CHAPTER 309  RACETRACK LICENSES AND OPERATIONS 
SUBCHAPTER A  RACETRACK LICENSES 
DIVISION 1   GENERAL PROVISIONS 
SECTION 309. 8   RACETRACK LICENSE FEES
(a) Purpose of Fees. An association shall pay a license fee to the Commission to pay 1 

the Commission's costs to administer and enforce the Act[,] and to regulate, oversee, 2 

and license live and simulcast racing at racetracks. 3 

(b) Annual License Fee. A licensed racing association shall pay an annual license fee 4 

by remitting to the Commission 1/12th of the fee on the first business day of each 5 

month. The annual license fee for each license type is as follows: 6 

(1) for a Class 1 racetrack, $200,000; 7 

(2) for a Class 2 racetrack, $95,000; 8 

(3) for a Class 3 or 4 racetrack, $25,000; and 9 

(4) for a Greyhound racetrack, $140,000. 10 

(c) Adjustment of Fees. 11 

(1) Annual fees are calculated using a projected base of 48 days of live horse racing 12 

per Class 1 racetrack, 8 days of live horse racing per Class 3 or 4 racetrack, and a total 13 

of 36 performances of live greyhound racing per fiscal year. If a Class 1 horse racetrack 14 

does not intend to use all of the race days allotted to it, it shall share the unused days 15 

with another Class 1 track, provided that the track receiving the unused days is not 16 

required to compensate the track sharing the days. To cover the additional regulatory 17 

cost in the event additional days or performances are requested by the associations, the 18 

executive secretary may: 19 

(A) recalculate a horse racetrack's annual fee by adding an amount not to exceed 20 

$5,345 for each live race day added beyond the base; and 21 

(B) recalculate a greyhound racetrack's annual fee by adding $750 for each live 22 

performance added beyond the base. 23 

(2) If the simulcast tax revenue collected in any quarter ending November 30, 24 

February 28, May 31, or August 31 is less than 96 percent of the amount collected in 25 

the same period the year before, the fees in subsection (b) of this section shall be 26 

increased, for the second month of the following quarter, on a pro rata basis in an 27 
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amount sufficient to generate revenue in the amount of the difference between the 28 

amount of simulcast tax revenue collected in the quarter and the amount that is 96 29 

percent of the amount collected in the same quarter the year before. 30 

(3) If the executive secretary determines that the total revenue from the annual fees 31 

exceeds the amount needed to pay its costs, the executive secretary shall order a 32 

moratorium on all or part of the license fees remitted monthly by any or all of the 33 

associations. Before entering a moratorium order, the executive secretary shall develop 34 

a formula for imposing the moratorium in an equitable manner among the associations. 35 

In developing the formula, the executive secretary shall consider the amount of excess 36 

revenue received by the Commission, the source of the revenue, the Commission's 37 

costs associated with regulating each association, the Commission's projected receipts 38 

for the next fiscal year, and the Commission's projected expenses during the next fiscal 39 

year. 40 

[(b) Fees for The Period From September 1, 2018, Through February 28, 2019. 41 

(1) Base License Fee. A licensed racing association shall pay a license fee in the 42 

following annualized amount: 43 

(A) for a Class 1 racetrack, $714,650; 44 

(B) for a Class 2 racetrack, $127,600; 45 

(C) for a Class 3 or 4 racetrack, $35,725; and 46 

(D) for a Greyhound racetrack, $204,175. 47 

(2) Adjustment of Fees. Annualized fees are calculated using a base of 68 days of 48 

live horse racing and 36 performances of live greyhound racing per fiscal year. To cover 49 

the additional regulatory cost in the event additional days or performances are 50 

requested by the associations the executive secretary may: 51 

(A) recalculate a horse racetrack's annualized fee by adding $6,313 for each live 52 

day added beyond the base; 53 

(B) recalculate a greyhound racetrack's annualized fee by adding $750 for each 54 

live performance added beyond the base; and 55 

(C) review the original or amended race date request submitted by each 56 

association to establish race date baselines for specific associations if needed. 57 
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(3) Payment of Fee. Each association shall pay its license fee by remitting to the 58 

Commission 1/12 of its annualized fee on the first business day of each month. 59 

(c) Unless the Commission Amends These Provisions, Fees for The Period Beginning 60 

March 1, 2019: 61 

(1) Base License Fee. A licensed racing association shall pay a license fee in the 62 

following annualized amount: 63 

(A) for a Class 1 racetrack, $540,000; 64 

(B) for a Class 2 racetrack, $230,000; 65 

(C) for a Class 3 or 4 racetrack, $70,000; and 66 

(D) for a Greyhound racetrack, $360,000. 67 

(2) Adjustment of Fees. Annualized fees are calculated using a base of 83 days of 68 

live horse racing and 270 performances of live greyhound racing per fiscal year. To 69 

cover the additional regulatory cost in the event additional days or performances are 70 

requested by the associations the executive secretary may: 71 

(A) recalculate a horse racetrack's annualized fee by adding $3,750 for each live 72 

day added beyond the base; 73 

(B) recalculate a greyhound racetrack's annualized fee by adding $750 for each 74 

live performance added beyond the base; and 75 

(C) review the original or amended race date request submitted by each 76 

association to establish race date baselines for specific associations if needed. 77 

(3) Payment of Fee. 78 

(A) For the period from March 1 through August 31, 2019: 79 

(i) On the first business day of the month, an association that is conducting 80 

live racing or simulcasting shall pay its license fee by remitting to the Commission 1/12 81 

of the fee specified in Section 309.8(c)(1), as adjusted pursuant to Section 309.8(c)(2). 82 

(ii) On the first business day of the fiscal quarter, an association that is not 83 

conducting live racing or simulcasting shall pay its license fee by remitting to the 84 

Commission 1/4 of the fee specified in Section 309.8(c)(1). 85 

(B) For the period beginning September 1, 2019: 86 
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(i) An association that is conducting live racing or simulcasting shall pay its 87 

license fee by remitting to the Commission 1/12 of the total fee on the first business day 88 

of each month. 89 

(ii) An association that is not conducting live racing or simulcasting shall pay 90 

its license fee in four equal installments on September 1, December 1, March 1, and 91 

June 1 of each fiscal year. 92 

(d) If the executive secretary determines that the total revenue from the fees exceeds 93 

the amount needed to pay those costs, the executive secretary may order a moratorium 94 

on all or part of the license fees remitted monthly by any or all of the associations. 95 

Before entering a moratorium order, the executive secretary shall develop a formula for 96 

providing the moratorium in an equitable manner among the associations. In developing 97 

the formula, the executive secretary shall consider the amount of excess revenue 98 

received by the Commission, the source of the revenue, the Commission's costs 99 

associated with regulating each association, the Commission's projected receipts for the 100 

next fiscal year, and the Commission's projected expenses during the next fiscal year.] 101 

Page 27 of 148



CHAPTER 309  RACETRACK LICENSES AND OPERATIONS 
SUBCHAPTER A  RACETRACK LICENSES 
DIVISION 2   ACTIVE AND INACTIVE RACETRACK LICENSES 
SECTION 309.51  DESIGNATION OF ACTIVE AND INACTIVE RACETRACK 

LICENSES
(a) – (c) (No change.) 1 

(d) Racetrack Reviews.  2 

(1) Racetracks designated "Active-Operating" or "Active-Other" will undergo an 3 

ownership and management review every five years pursuant to §2025.106 [6.06(k)] of 4 

the Act.  5 

(2) (No change.)  6 

(e) Bonds.  7 

(1) – (3) (No change.) 8 

(4) The bond of a horse racetrack that is forfeited under this section shall accrue to 9 

the Horse Industry Escrow Account under §§2028.204-.205 of the Act [Escrowed Purse 10 

Account under §321.509 of this title (relating to Escrowed Purse Account)] and shall be 11 

distributed in accordance with those sections [that section]. The bond of a greyhound 12 

racetrack that is forfeited under this section shall accrue to the state greyhound breed 13 

registry and be distributed through the Accredited Texas Bred Program.  14 

(5) (No change.) 15 

(f) (No change.) 16 
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CHAPTER 309  RACETRACK LICENSES AND OPERATIONS 
SUBCHAPTER B  OPERATION OF RACETRACKS 
DIVISION 2   FACILITIES AND EQUIPMENT 
SECTION 309.118   REGULATORY OFFICE SPACE AND EQUIPMENT

(a) An association shall provide adequate office space for the use of the stewards or 1 

racing judges, occupational licensing personnel, the Commission's investigative unit, the 2 

pari-mutuel auditing staff and the staff employed by the comptroller, the Commission 3 

veterinary and drug testing staff, and the Department of Public Safety. The location and 4 

size of the office space, furnishings, electrical outlets, telephone lines, television 5 

monitors, and equipment required under this section must be approved by the executive 6 

director [secretary].  7 

(b) – (d) (No change.) 8 

(e) The office space for occupational licensing personnel must consist of two rooms, 9 

one of which must be private. The room that is not private must be equipped with:  10 

(1) – (5) (No change.) 11 

(6) a dedicated Ethernet [telephone] line to be used by a credit card machine or 12 

other secure line with access to the internet that is acceptable to the executive director 13 

[and that does not require a code to access an outside line];  14 

(7) – (9) (No change.) 15 

(f) The office space for the pari-mutuel auditing staff and the staff employed by the 16 

comptroller must:  17 

(1) – (7) (No change.) 18 

(8) if requested by the Commission or the comptroller, have an additional Ethernet or 19 

other secure line with access to the internet that is acceptable to the executive director 20 

[voice line to support dial-up capabilities for a personal computer]; and  21 

(9) a dedicated telephone line to be used by a fax machine.  22 

(g) Commission Veterinarian's Office.  23 

(1) – (4) (No change.) 24 

(5) The office must be equipped with:  25 

(A) a sink with hot and cold water built into a counter of a size required by the 26 

executive director [secretary];  27 

(B) desks and filing cabinets, in numbers as required by the executive director 28 

[secretary], equipped with locks;  29 

(C) at horse racetracks, refrigerators and freezers, in sizes and numbers as 30 

required by the executive director [secretary], equipped with locks;  31 
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(D) at greyhound racetracks, a freezer in a size as required by the executive 32 

director [secretary];  33 

(E) a storage area, of a size required by the executive director [secretary], with a 34 

door approved by the executive director; [secretary.]  35 

(F) telephone lines with telephones as required by the executive director 36 

[secretary];  37 

(G) television monitors as required by the executive director [secretary]; and  38 

(H) at horse racetracks, a freestanding counter of a size required by the 39 

executive director [secretary].  40 

(6) All locks must be of a type approved by the executive director [secretary].  41 

(h) (No change.)  42 

(i) All telephone lines provided under this section must:  43 

(1) be assigned a unique telephone number that is directly accessible by outside 44 

callers;  45 

(2) if requested by the executive director [secretary], be listed in the governmental 46 

section of the local telephone directory; and  47 

(3) if requested by the executive director [secretary], be listed on the association's 48 

website.  49 

(j) An association shall provide at its expense computer lines, phone equipment, and 50 

any necessary voice and data network cabling in the offices of the state regulatory and 51 

law enforcement personnel as prescribed by the executive director [secretary]. In 52 

addition, the association shall reimburse the Commission for the costs of any network or 53 

data circuits installed or caused to be installed by the Commission at the association's 54 

location.  55 

(k) All costs of telecommunications for regulatory and law enforcement personnel 56 

provided under this section shall be paid by the association and the telecommunications 57 

service may not be interrupted at any time. To ensure minimal disruption to the 58 

Commission's regulatory functions, the association shall ensure the Commission staff 59 

has twenty-four hour access and keys to any telecommunications rooms serving 60 

regulatory and law enforcement personnel as prescribed by the executive director 61 

[secretary].  62 

(l) An association shall provide to the Commission a number of keys to the Commission 63 

offices as approved by the executive director [secretary].  64 

(m) (No change.) 65 
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CHAPTER 319  VETERINARY PRACTICES AND DRUG TESTING 
SUBCHAPTER A  GENERAL PROVISIONS 
SECTION 319.3   MEDICATION RESTRICTED
(a) – (e) (No change.) 1 

(f) Except as provided in paragraph (1) [(2)] of this subsection, clenbuterol and albuterol 2 

are [is] prohibited and shall not be administered to a horse participating in racing at any 3 

time. 4 

[(1) Any horse that is the subject of a finding by the stewards that a test specimen 5 

contains clenbuterol shall immediately be placed on the Veterinarian's List for not less 6 

than 60 days. 7 

(A) In order to have a horse removed from the Veterinarian's List after being 8 

placed on the list under this subsection, the trainer must contact a commission 9 

veterinarian to schedule a time and test barn location where the horse must be 10 

presented after the sixtieth day in order for a commission veterinarian to obtain test 11 

specimens to be submitted to the official laboratory for testing. 12 

(B) The cost of each test conducted under this section, including applicable 13 

shipping costs, shall be borne by the owner and must be paid in full at the time the 14 

specimens are shipped to the laboratory. 15 

(C) The collected specimens must not have any detectable level of clenbuterol. If 16 

no detectable level of clenbuterol is present, the horse shall be removed from the 17 

Veterinarian's List. If a detectable level of clenbuterol is present, then the horse shall 18 

remain on the Veterinarian's List until such time that a test specimen reveals no 19 

detectable level of clenbuterol. 20 

(D) A horse placed on the Veterinarian's List pursuant to this subsection may not 21 

be entered in a race until it has been removed from the list.] 22 

(1) [(2)] A horse may only be administered clenbuterol or albuterol if: 23 

(A) it [the clenbuterol] is prescribed by a licensed veterinarian;  24 

(B) within 24 hours of initiating treatment, the trainer or owner has submitted to 25 

the Commission a form prescribed by the Commission and signed by the veterinarian, 26 

indicating: 27 

(i) the name of the horse; 28 
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(ii) the name of the trainer; 29 

(iii) the name of the veterinarian; 30 

(iv) that the veterinarian has personally examined the horse and made an 31 

accurate clinical diagnosis justifying the [clenbuterol] prescription; 32 

(v) the proper dosage and route of administration; and 33 

(vi) the expected duration of treatment; and 34 

(C) only FDA-approved clenbuterol or albuterol that is labeled for use in the 35 

horse is prescribed and dispensed. 36 

(2) [(3)] A horse that has been administered clenbuterol or albuterol under paragraph 37 

(1) [(2)] of this subsection shall be placed on the Veterinarian's List for a period ending 38 

not less than 30 days after the last administration of the drug as prescribed, subject to a 39 

negative test for clenbuterol, albuterol, or any other beta-agonist drug [test] before being 40 

removed from the list. 41 

(A) In order to have a horse removed from the Veterinarian's List after being 42 

placed on the list pursuant to paragraph (1) [(2)] of this subsection, the trainer must 43 

contact a commission veterinarian to schedule a time and test barn location where the 44 

horse must be presented after the thirtieth day in order for a commission veterinarian to 45 

obtain test specimens to be submitted to the official laboratory for testing. 46 

(B) (No change.) 47 

(C) The collected specimens must not have any detectable level of clenbuterol, 48 

albuterol, or any other beta-agonist drug. If no detectable level of clenbuterol, albuterol, 49 

or any other beta-agonist drug is present, the horse shall be removed from the 50 

Veterinarian's List. If a detectable level of clenbuterol, albuterol, or any other beta-51 

agonist drug is present, then the horse shall remain on the Veterinarian's List until such 52 

time that a test specimen reveals no detectable level of clenbuterol, albuterol, or any 53 

other beta-agonist drug. 54 

(D) A horse placed on the Veterinarian's List pursuant to paragraph (1) [(2)] of 55 

this subsection may not be entered in a race until it has been removed from the list. 56 
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CHAPTER 319  VETERINARY PRACTICES AND DRUG TESTING 
SUBCHAPTER B  TREATMENT OF HORSES 
SECTION 319.102   VETERINARIAN’S LIST
(a) – (c) (No change.) 1 

(d) Before removing a horse from the veterinarian's list, the commission veterinarian 2 

may require the horse to perform satisfactorily in a workout or qualifying race. 3 

Performance in such a workout or qualifying race must be conducted in accordance with 4 

§319.3 of this title (relating to Medication Restricted), except that, for a workout or 5 

qualifying race to be used for the purpose of removing a horse from the veterinarian’s 6 

list, the horse must not have any detectable level of permissible therapeutic medication 7 

other than furosemide. The commission veterinarian may require the collection of test 8 

specimens from a horse after a workout or race required under this subsection. If a 9 

specimen is collected under this subsection, the commission veterinarian may not 10 

remove the horse from the veterinarian's list until the results of the test are negative.  11 

(e) (No change.) 12 
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CHAPTER 319    VETERINARY PRACTICES AND DRUG TESTING 

SUBCHAPTER D  DRUG TESTING 

DIVISION 2    TESTING PROCEDURES 

SECTION 319.333   SPECIMEN IDENTIFICATION [TAGS]

(a) Each specimen obtained for testing must be marked for identification in a manner 1 

that ensures that: [with a tag with multiple parts. A part of the tag must accompany the 2 

specimen to the testing laboratory and the commission veterinarian or test barn 3 

supervisor shall retain a part of the tag in a locked cabinet in the test barn or test area.  4 

(1) the commission can identify which horse, trainer, owner, and race the specimen 5 

came from; and  6 

(2) the laboratory testing the sample cannot identify from the labeling on the 7 

specimen which horse, trainer, owner, or race the specimen came from. 8 

(b) The executive director may issue standards for specimen identification in a manner 9 

that ensures the integrity of the specimens. [The part of the tag that is sent with the 10 

specimen to the laboratory may contain only the date the specimen was obtained and a 11 

unique identification number assigned by the executive secretary. The part of the tag 12 

that is retained in the test barn or test area must contain:  13 

(1) the signature of the commission veterinarian or test barn supervisor;  14 

(2) the initials of each individual who collected the urine or serum;  15 

(3) the initials of the individual who processed the serum for split sampling;  16 

(4) the date the specimen was obtained;  17 

(5) the unique identification number;  18 

(6) the name of the race animal;  19 

(7) the signature of the witness, if any; and  20 

(8) any other information required by the executive secretary.] 21 
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CHAPTER 321    PARI-MUTUEL WAGERING 

SUBCHAPTER C  REGULATION OF LIVE WAGERING 

DIVISION 2    DISTRIBUTION OF PARI-MUTUEL POOLS 

SECTION 321.313   SELECT THREE, FOUR, OR FIVE
(a) – (i) (No change.) 1 

(j) When the condition of the turf course warrants a change of racing surface in any of 2 

the races open to a select three, four, or five, and such change has not been made 3 

known to the betting public prior to the close of wagering for the first select three, four, 4 

or five race, the stewards shall declare each changed race a “no contest” for select 5 

three, four, or five purposes and the pool shall be distributed in accordance with 6 

subsection (i) of this section. Following the designation of a race as a “no contest,” no 7 

tickets shall be sold selecting a horse in such “no contest” race. 8 

(k) [(j)] In the event of a dead heat for win between two or more animals:  9 

(1) – (2) (No change.)  10 

(l) [(k)] A pari-mutuel ticket for the select three, four, or five pool may not be sold, 11 

exchanged, or canceled after the time wagering closes in the first of the races 12 

comprising the select three, four, or five, except for refunds on select three, four, or five 13 

tickets as required by subsection (h) of this section. A person may not disclose the 14 

number of tickets sold in the select three, four, or five pool or the number or amount of 15 

tickets selecting winners of select three, four, or five races until the stewards or racing 16 

judges have determined the last race comprising the select three, four, or five to be 17 

official. 18 
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IV. PROCEEDINGS ON RULES 
B. Discussion and possible action to adopt 

new 16 TAC Chapter 303, Subchapter G, 
Horse Industry Escrow Account, including: 
1. 16 TAC § 303.301, Definitions 
2. 16 TAC § 303.302, General Provisions 
3. 16 TAC § 303.311, Allocations to Horse 

Racetrack Associations 
4. 16 TAC § 303.312, Limitation on Use of 

Funds by Racetrack Associations  
5. 16 TAC § 303.321, Allocations to Breed 

Registries 
6. 16 TAC § 303.322, Limitations on Use 

of Funds by Breed Registries 
7. 16 TAC § 303.323, Modifications to 

Approved Events 
8. 16 TAC § 303.324, Recordkeeping and 

Audits 
9. 16 TAC § 303.325, Quarterly Reports 

C. Discussion and possible action to adopt 
the repeal of 16 TAC § 321.509, Escrowed 
Purse Account 
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CHAPTER 303  GENERAL PROVISIONS 
SUBCHAPTER G  HORSE INDUSTRY ESCROW ACCOUNT 
DIVISION 1    GENERAL PROVISIONS 
303.301, Definitions 1 

The following words and terms, when used in this subchapter, shall have the following 2 

meanings: 3 

(1) Account – the horse industry escrow account. 4 

(2) Association – a horse racetrack association. 5 

(3) Event – a planned occasion or activity, such as a competition or other public gathering, 6 

including one planned and/or hosted by an organization other than a state horse breed 7 

registry. 8 

 9 

303.302 General Provisions 10 

(a) At least once each year, the Commission shall make an allocation of funds from the 11 

horse industry escrow account in accordance with §§2028.204-.205 of the Act. 12 

(b) The Commission may make allocations of funds from the account at different times to 13 

horse racetrack associations and to breed registries, provided that not more than 70% of 14 

the amount deposited into the account is allocated to racetrack associations each year. 15 

(c) At least 30 days before a deadline for submitting requests for allocation from the 16 

account, the executive director shall notify all entities eligible to request funds from the 17 

account at that time. 18 

 19 

DIVISION 2    HORSE RACETRACK ASSOCIATIONS 20 

303.311 Allocations to Horse Racetrack Associations 21 

(a) When requesting allocation from the account for purses, each association shall also 22 

recommend the percentages by which it will divide its share of the horse industry escrow 23 

account funds among the various breeds of horses. 24 

(b) The Commission shall determine the amount of the allocation to each racetrack in 25 

accordance with the standards set forth in the Act, §§2028.204-.205.  26 

(c) The percentages by which an association will divide the horse industry escrow account 27 

revenue among the various breeds of horses is subject to the approval of the Commission. 28 

When requesting Commission approval of the percentages, the association shall present 29 
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in writing studies, statistics, or other documentation to support its proposed division of 30 

horse industry escrow account revenue. The Commission may consider the following 31 

criteria when evaluating the association's studies, statistics, or other documentation 32 

submitted to support its proposed division of horse industry escrow account revenue 33 

before granting its approval:  34 

(1) local public interest in each breed as demonstrated by, but not limited to, the 35 

following factors:  36 

(A) simulcast import handle by breed;  37 

(B) live handle by breed; and  38 

(C) live attendance.  39 

(2) earnings generated by the association from each breed;  40 

(3) racetrack race date request and opportunities given to each breed;  41 

(4) statewide need by breed; and  42 

(5) national public interest in each breed as determined by the live simulcast export 43 

handle of each Texas meet.  44 

(d) If the Commission determines that the association's proposed division of the horse 45 

industry escrow account revenue is inconsistent with the association's obligation to accord 46 

reasonable access to races for all breeds of horses, the Commission may:  47 

(1) require the association to submit additional information supporting its 48 

recommendation for consideration at the next Commission meeting;  49 

(2) reject the association's recommendation and require the association to submit a 50 

new recommendation for consideration at the next Commission meeting; or  51 

(3) reject the association's recommendation and approve an alternate division of the 52 

horse industry escrow account revenue as determined by the Commission.  53 

(e) In lieu of the process outlined in subsections (c) and (d) of this section, a signed 54 

agreement between the association and the organizations recognized by the Commission 55 

or in the Act as representatives of horse owners, trainers, and/or breeders may be 56 

submitted to the Commission for consideration and approval. For the Commission to 57 

approve the agreement, the agreement must:  58 

(1) delineate the percentages by which the horse industry escrow account revenue 59 

received by the association will be divided amongst the various breeds of horses; and  60 
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(2) be signed by all organizations recognized by the Commission or in the Act as 61 

representatives of horse owners, trainers, and/or breeders. 62 

 63 

303.312 Limitation on Use of Funds by Racetrack Associations 64 

Funds allocated to racetrack associations from the horse industry escrow account may 65 

only be used for purses and for administrative expenses payable to the horsemen’s 66 

organization pursuant to Section 2028.102 of the Act. 67 

 68 

DIVISION 3   BREED REGISTRIES 69 

303.321 Allocations to Breed Registries 70 

(a) A breed registry is eligible to request funds from the horse industry escrow account if it 71 

is listed in Section 2030.002(a) of the Act. 72 

(b) When requesting an allocation from the horse industry escrow account, an eligible 73 

breed registry shall indicate the event(s) for which it intends to use the funds and provide 74 

the following information for each event: 75 

(1) the date(s) or approximate date(s); 76 

(2) a detailed description of the event; 77 

(3) the dollar amount requested for the event; 78 

(4) a detailed explanation of the budget for the event, with any costs related to 79 

personnel, the purchase of assets, and other administrative expenses stated separately; 80 

and 81 

(5) the anticipated economic impact of the event on the horse industry. 82 

(c) The Commission may approve a request for allocation of funds submitted by an eligible 83 

breed registry if, after considering the factors set forth in the Act, §2028.204(b), it finds that 84 

the request satisfies the requirement that the funds be used for events to further the horse 85 

industry. Requests may be approved in full or in part, at the discretion of the Commission. 86 

(d) In the event that the total of funds requested by eligible breed registries exceed the 87 

funds expected to be available in the account, the Commission may approve requests on a 88 

pro rata basis, may approve funding for certain events but not others, or a combination. 89 

Priority shall be given to events that the Commission finds likely to have the greatest 90 

economic impact in the following areas: 91 

(1) the state’s horse racing industry; 92 
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(2) live racing at the state’s racetracks; 93 

(3) the horse breeding industry; 94 

(4) the state of Texas as a whole; and 95 

(5) non-racing horse industry activities. 96 

(e) Notwithstanding subsections (c) and (d) of this section, prior to January 1, 2020, the 97 

executive director may act on behalf of the Commission to approve requests for allocation 98 

from the account. 99 

 100 

303.322 Limitations on Use of Funds by Breed Registries 101 

(a) A breed registry may use horse industry escrow account funds only for events that 102 

further the horse industry. The Commission may require a breed registry to repay funds if 103 

the breed registry fails to expend the funds in accordance with Section 2028.204 of the Act 104 

and this section within twelve months of the date it receives the funds. 105 

(b) The following types of costs may not be paid with funds allocated from the account: 106 

(1) operating expenses, including the salaries of breed registry staff, interest and other 107 

financial costs related to borrowing and the cost of financing, contributions to a 108 

contingency reserve or any similar provision for unforeseen events, and audits or other 109 

accounting services; 110 

(1) (2) the purchase of capital assets or capital improvements; 111 

(2) (3) donations or contributions made to any individual or organization without 112 

express approval from the Commission for such contribution or donation; 113 

(3) (4) costs of entertainment, amusements, social activities, and incidental costs 114 

relating thereto, including tickets to shows or sports events, meals, alcoholic beverages, 115 

lodging, rentals, transportation, tips, and gratuities; 116 

(4) (5) fines, penalties, or other costs resulting from violations of or failure to comply 117 

with federal, state, or local laws and regulations; 118 

(5) (6) liability insurance coverage not specific to a particular event or series of events 119 

for which the Commission has allocated funds from the account; 120 

(6) (7) expenses related to litigation; 121 

(7) (8) professional association fees or dues for the breed registry or an individual;  122 

Page 40 of 148



(8) (9) legislative expenses such as salaries and other expenses associated with 123 

lobbying the state or federal legislature or similar local governmental bodies, whether 124 

incurred for purposes of legislation or executive direction; or 125 

(9) (10) fundraising. 126 

(c)  The following types of costs may only be paid with funds allocated from the account, in 127 

an amount not to exceed ______percent of the total allocated to the breed registry or of 128 

the approved allocation for any event, if specifically approved by the Commission: 129 

(1) operating expenses, including the salaries of breed registry staff, interest and other 130 

financial costs related to borrowing and the cost of financing, contributions to a 131 

contingency reserve or any similar provision for unforeseen events, and audits or other 132 

accounting services; and 133 

(2) the purchase of capital assets. 134 

(d) (b) A breed registry may pay a cost out of funds awarded from the horse industry 135 

escrow account if it satisfies subsections (a) through (c) of this section and is reasonable 136 

and adequately documented. 137 

(1) A cost is reasonable if the cost does not exceed that which would be incurred by a 138 

prudent individual or organization under the circumstances prevailing at the time the 139 

decision was made to incur the cost and it is necessary to achieve the purpose for which 140 

the funds were sought. 141 

(2) A cost is adequately documented if the cost is supported by Generally Accepted 142 

Accounting Principles, the breed registry’s accounting records, and documented in 143 

accordance with §303.325 of this subchapter (relating to Quarterly Reports). 144 

 145 

303.323 Modifications to Approved Events 146 

(a) A breed registry seeking to make a modification to the date, description, or budget for 147 

an event for which funds have been allocated from the horse industry escrow account shall 148 

submit a request to: 149 

(1) the executive director for changes to one or more of the following: 150 

(A) the date, if the proposed new date is within six months of the original date; 151 

(B) the description, if the change does not materially change the nature or scope of 152 

the event; or 153 
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(C) the budget, if the proposed new budget is within ten percent of the original 154 

budget for the event; or 155 

(2) the Commission, for all other changes. 156 

(b) The request must explain the proposed change, the reason for the change, and the 157 

anticipated economic impact of the event as modified on the horse industry. 158 

(c) The executive director may approve or deny a change requested under subsection 159 

(a)(1) of this section or may forward the request to the Commission for consideration. 160 

 161 

303.324 Recordkeeping and Audits 162 

(a) Subject to audit by the Commission or auditors or investigators working on behalf of the 163 

Commission, including the State Auditor and/or the Comptroller of Public Accounts for the 164 

State of Texas, a breed registry receiving funds from the horse industry escrow account 165 

shall maintain all records of expenses paid out of funds from the account for a minimum of 166 

five years following the event. Records may be maintained in electronic or paper format. 167 

(b) The Commission may request, and the breed registry must provide, any such record as 168 

part of a review or audit. 169 

(c) The funds received and/or expended by the breed registry from the horse industry 170 

escrow account must be included in the breed registry’s annual audit of the financial 171 

statements required to be submitted by June 15 of each year. An auditor’s statement must 172 

be included as part of the annual audit attesting to the proper use of the funds received 173 

from the horse industry escrow account by the breed registry. 174 

 175 

303.325 Quarterly Reports 176 

(a) A breed registry receiving funds from the horse industry escrow account shall submit to 177 

the Commission a report every quarter. The report must include: 178 

(1) the amount of funds expended toward each event for which funds have been 179 

allocated; 180 

(2) for each completed event, the total amount of funds expended toward the event and 181 

a breakdown of the funds expended for that event; and 182 

(3) the following certification: “By my signature below, I certify that (1) all of the 183 

information in this report is correct, (2) all funds expended from the horse industry escrow 184 

account were used in accordance with Section 2028.204 of the Texas Racing Act and the 185 
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Rules of the Texas Racing Commission, and (3) the breed registry has all documentation 186 

required by 16 TAC § 303.324. 187 

(b) Quarterly reports shall be submitted to the Commission no later than November 30, 188 

February 28, May 31, and August 31 of each year.189 

 

 
 
 
 
 
 
 
CHAPTER 321  GENERAL PROVISIONS 
SUBCHAPTER D  SIMULCAST WAGERING 
DIVISION 2    COMMON POOL WAGERING 
SECTION 321.509  ESCROWED PURSE ACCOUNT 
 
(a) At least once a year, the Commission shall distribute all funds accrued in the escrowed 1 

purse account. The executive secretary shall establish a deadline for receiving requests for 2 

distribution from the account and publicize that deadline to the horse racetrack 3 

associations at least 30 days before the deadline. The associations when requesting for 4 

distribution from the account shall also recommend the percentages by which it will divide 5 

the escrowed purse account revenue among the various breeds of horses.  6 

(b) The Commission shall determine the amount of the distribution to each racetrack in 7 

accordance with the standards set forth in the Act, §§2028.204-.205.  8 

(c) The percentages by which an association will divide the escrowed purse account 9 

revenue among the various breeds of horses is subject to the approval of the Commission. 10 

When requesting Commission approval of the percentages, the association shall present 11 

in writing studies, statistics, or other documentation to support its proposed division of 12 

escrowed purse account revenue. The Commission may consider the following criteria 13 

when evaluating the association's studies, statistics, or other documentation submitted to 14 
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support its proposed division of escrowed purse account revenue before granting its 15 

approval:  16 

(1) local public interest in each breed as demonstrated by, but not limited to, the 17 

following factors:  18 

(A) simulcast import handle by breed;  19 

(B) live handle by breed; and  20 

(C) live attendance.  21 

(2) earnings generated by the association from each breed;  22 

(3) racetrack race date request and opportunities given to each breed;  23 

(4) statewide need by breed; and  24 

(5) national public interest in each breed as determined by the live simulcast export 25 

handle of each Texas meet.  26 

(d) If the Commission determines that the association's proposed division of the escrowed 27 

purse account revenue is inconsistent with the association's obligation to accord 28 

reasonable access to races for all breeds of horses, the Commission may:  29 

(1) require the association to submit additional information supporting its 30 

recommendation for consideration at the next Commission meeting;  31 

(2) reject the association's recommendation and require the association to submit a 32 

new recommendation for consideration at the next Commission meeting; or  33 

(3) reject the association's recommendation and approve an alternate division of the 34 

escrowed purse account revenue as determined by the Commission.  35 

(e) In lieu of the process outlined in subsections (c) and (d) of this section, a signed 36 

agreement between the association and the organizations recognized by the Commission 37 

or in the Act as representatives of horse owners, trainers, and/or breeders maybe 38 

submitted to the Commission for consideration an approval. For the Commission to 39 

approve the agreement, the agreement must:  40 

(1) delineates the percentages by which the escrowed purse account revenue received 41 

by the association will be divided amongst the various breeds of horses; and  42 

(2) be signed by all organizations recognized by the Commission or in the Act as 43 

representatives of horse owners, trainers, and/or breeders.] 44 
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IV. PROCEEDINGS ON RULES 
D. Discussion and possible action to 

propose new 16 TAC § 309.106, 
Transfers to Texas-Bred Incentive Fund 

E. Discussion and possible action to 
propose amendments to 16 TAC 
§ 311.2, Application Procedure 
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CHAPTER 309  RACETRACK LICENSES AND OPERATIONS 
SUBCHAPTER B  OPERATIONS OF RACETRACKS 
DIVISION 1   GENERAL PROVISIONS 
SECTION 309.106  Transfers to Texas-Bred Incentive Fund 
 

A racetrack association shall initiate the transfer of funds due to the Texas-bred 1 

incentive fund within two business days of the date of the performance for which the 2 

funds were earned. 3 
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CHAPTER 311  OTHER LICENSES 
SUBCHAPTER A  LICENSING PROVISIONS 
DIVISION 1   OCCUPATIONAL LICENSES 
SECTION 311.2   APPLICATION PROCEDURE
(a) – (e) (No change.) 1 

(f) License provisions for military service members, military spouses, and military 2 

veterans. 3 

(1) - (7) (No change.) 4 

(8) Military spouse acting under out-of-state license. A military spouse who holds a 5 

racing license issued by another jurisdiction and who wishes to participate in racing in 6 

Texas under that license shall submit to the Commission the information required by 7 

Section 55.0041 of the Texas Occupations Code. Upon receipt of such information, the 8 

Commission shall determine whether the requirements of Section 55.0041 are satisfied 9 

and notify the military spouse that the person is authorized to act under that section if it 10 

confirms, through communication with the other jurisdiction or through other means, 11 

that: 12 

(A) the jurisdiction that issued the license on which the military spouse is relying 13 

to act in Texas has substantially equivalent license requirements; and 14 

(B) the military spouse is licensed in good standing in the other jurisdiction. 15 
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V.  PROCEEDINGS ON RACETRACKS 
Discussion and possible action on the 
following race date items: 

A. Allocation of live race dates for horse 
racetracks under 16 TAC § 303.41 for 
the period beginning August 2, 2021, 
and ending August 31, 2021 

B. Allocation of live race dates for 
greyhound racetracks under 16 TAC § 
303.41 for the period beginning August 
2, 2021, and ending August 31, 2021 

C. Discussion and possible action to 
reallocate interstate cross-species purse 
money under Commission Rule 
303.102(d) for the period from February 
24, 2019, through February 29, 2020 

D. Discussion and possible action to 
allocate funds for the Texas-bred 
incentive program as provided under 
Commission Rule 321.505(b) for 
calendar year 2020 
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V.  PROCEEDINGS ON RACETRACKS 
E. Discussion and possible action to 

allocate purses as provided under 
Commission Rule 321.505(a) for 
calendar year 2020 

F. Discussion and possible action to 
allocate purse funds in the horse 
industry escrow account among the 
various breeds of horses under 
Commission Rule 321.509 for calendar 
year 2020 

G. Discussion and possible action to 
reallocate purse funds in the horse 
industry escrow account among the 
various breeds of horses under 
Commission Rule 321.509 for the period 
from September 1, 2019, through 
December 31, 2019 
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VI.  PROCEEDINGS ON 
OCCUPATIONAL LICENSES 
Discussion and possible action regarding: 

A. The proposal for decision in SOAH 
No. 0476-19-3110, Joseph Michael 
Davis v. Texas Racing Commission 

B. The proposal for decision in SOAH 
No. 0476-19-3111, Rolando Almanza v. 
Texas Racing Commission 

C. The proposal for decision in SOAH 
No. 0476-19-2614, Sigifredo Gonzalez 
Jr. v. Texas Racing Commission 
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SOAH DOCKET NO. 476-19-3110 

JOSEPH MICHAEL DAVIS, BEFORE THE STATE OFFICE 
Petitioner 

v. OF 
TEXAS RACING COMMISSION, 

Respondent ADMINISTRATIVE HEARINGS 

mmmmmmm 

PROPOSAL FOR DECISION 
ON SUMMARY DISPOSITION 

Joseph Michael Davis (Petitioner) appealed Sam Houston Race Park (SHRP) Board of 
Stewards (Stewards) Ruling Nor LSP 3513 to the Texas Racing Commission (Commission), The 
Stewards” ruling determined that one horse trained by Petitioner had participated in a race at Lone 
Star Race Park in Grand Prairie, Texas, on September 21, 2018, and that the horse’s urine had 
tested positive for a Class 3B prohibited substance following the race, The Stewards suspended 
Petitioner’s license for 15 days and imposed an administrative penalty of $500, disqualified the 

horse, and redistributed the purse, 

The Commission staff (Staff) filed a Motion for Summary Disposition on April 1, 2019. 

Petitioner did not file a response. The Administrative Law Judge (ALJ) found the evidence 
sufficient to support summary disposition, and issued an order on April 22, 2019, cancelling the 
hearing and closing the record. Based on the pleadings, the summary judgment evidence, and the 
applicable law, the ALJ finds that summary disposition should be gamed in favor of Staff, 

I. JURISDICTION, NOTICE, AND PROCEDURAL HISTORY 

There were no contested issues of jurisdiction or notice. Those issues are set forth in the 
Findings of Fact and Conclusions of Law below. 

The Stewards held an evidentiary hearing on February 14, 2019, on the alleged violation, 

On February 23, 2019, the Stewards issued a ruling, suspending Petitioner‘s license for 15 days
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ON SIHVHVIARY DISPOSITION 

and fining him $500.l Petitioner filed with the Commission a Notice of Appeal and Request for 
Stay Regarding Suspension and Fine on February 26, 2019.2 Staff referred the appeal to the State 

Office of Administrative Hearings (SOAH) on February 28, 2019. 

II. APPLICABLE LAW 

Horse racing in Texas is governed by the Texas Racing Act (Act) and the rules promulgated 

by the Commission pursuant to the Act.3 The Commission’s rules provide that a trainer shall 
ensure that a horse running a race while in the trainer’s care and custody “is free from all prohibited 

drugs, chemicals, or other substances.” Under the Commission’s rules, the trainer is required to 

guard each animal in his or her custody to prevent the administration of a prohibited drug, 

chemical, or other substance} A positive finding by a chemist of a prohibited drug, chemical, or 
other substance in a test specimen ofa horse collected on the day ofa race, subject to the rules of 
the Commission relating to split specimens, is prima facie evidence that the prohibited drug, 

chemical, or other subsmnce was administered to the animal and was carried in the body of the 
animal while participating in a race.6 

The rules go on to state that “clenbuterol is prohibited and shall not be administered to a 

horse participating in racing at any time.»7 Any horse that has a test specimen containing 
clenbuterol must be placed on the “Veterinarian’s List” (List) for not less than 60 days and would 
have to test negative to be removed from the List.8 

‘ StaffEx B, 
1 SmffEx N 
3 Tex. Rev. ClV. Stat art 179e (Act), 16 Tex. Admin. Code part 8 Effective April 1, 2019, the Act was re-codified 
and is now found in Texas Occupations Code ch 2021 In this Proposal for Decision, the ALJ has cited to the version 
in effect when the underlying Stewards‘ mhng was made 
4 16 Tex Admin Code § 311 104(b)(2) 
5 16 Tex. Admin Code § 319.302 
5 16 Tex. Admin Code § 319.3(e). 
7 16 Tex Admin Code § 319 3(1) The rules set out some exceptions to this rule which are not applicable in this 
case. 16 Tex Admin Code § 319 3(f)(2)r(3). 
x 16 Tex Admin Code § 319 3(t)(1)
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A horse may only be administered clenbuterol by a licensed veterinarian and under certain 
specified conditions. If those conditions are met, the horse will be placed on the List for 30 days 
following the date of administration of the drug as prescribed, and may not be removed from the 
List until it tests negative. A horse placed on the List may not be entered in a race until it has been 
removed from the List.9 

The Commission’s rules provide that an administrative penalty may be assessed against an 
individual who violates the Act or a Commission [1116.10 The Act authorizes the Stewards to 
impose a penalty of up to $25,000 and a suspension of up to five years for unethical practices or 
violations of racing rules.11 The Commission’s rules state that if a race horse tests positive for a 

prohibited substance, the trainer may be assessed a penalty, the horse disqualified, the purse 
redistributed, and the horse declared ineligible to race for a period of time. ‘2 The Commission has 
adopted further guidelines for penalties (Guidelines).” Under the Guidelines, if a horse tests 
positive for a Class 3B prohibited substance such as clenbuterol, the appropriate penalty is a 15-day 
license suspension, $500 fine, and loss ofthe purse.” 

A person aggrieved by a ruling oftlie Stewards may appeal to the Commission, and those 
appeals are referred to SOAH for hearing.15 In an appeal, the petitioner has the burden of proving 

that the Stewards’ ruling was clearly erroneous.16 

9 16 Tex. Admin Code § 319.3(Q(2)—(3). 
‘0 16 Tex. Admin. Code § 323.101(a) 
“ Act § 3 07(b), 16 Tex Admin, Code § 307 64(2) 
‘1 15 Tex Admin Code § 319 304(3) 
‘3 Staff Ex M, Revised Equine Medication Classification Policy and Penalty Guidelines (Guidelines) effective 
Sept 10, 2018 
“ StaffEx. M. 
‘5 16 Tex. Admin. Code § 307.67. 
‘6 15 Tex Admin Code § 307 57(6)
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In this case, Petitioner has alleged that the Stewards made an “error of law” and failed to 
follow the Commission’s rules.17 At the Stewards’ hearing, Petitioner argued that he was not given 
sufficient notice of the adoption of the rule prohibiting clenbuterol.18 An agency must publish 
notice of a proposed rule a minimum of 30 days in advance of the intended adoption date.19 Upon 
adopting the proposed rule, the agency publishes the rule in the Texas Register. The rule may 
become effective no sooner than 20 days following the filing of the adopted rule with the Texas 
Secremry of State.20 

An AL] may grant summary disposition on all or part of a contested case if the pleadings, 
the motion for summary disposition, and the summary disposition evidence show that there is no 
genuine issue as to any material fact and that the moving party is entitled to a decision in its favor 
as a matter of law on all or some of the issues set out in the motion.21 

III. DISCUSSION 

A. Undisputed Facts 

Petitioner is licensed by the Commission as an owner/trainer with license number 
167229.22 On September 21, 2018, the horse named Stone Cold Leader, which was trained by 
Petitioner, participated in the llth race at Lone Star Race Park in Grand Prairie, Texas, and 
finished in second place.23 Afier the race, a urine sample was taken from Stone Cold Leader which 
was separated into two specimens.24 On September 24, 2018, one-half of the urine sample taken 
from the horse following the race was sent to Texas Veterinary Medical Diagnostic Laboratory 

‘7 Staff Ex. N (Petitioner's Notice of Appeal) 
‘K Staff Ex C 
‘9 Tex. Gov’t Code § 2001 023(a). 
2° Tex. Gov't Code § 2001 036, 
1‘ 1 Tex Admin Code§ 155 505(a) 
22 StaffEx. Jat 28 
2’ StaiTExs. I, J. 
u StaffEx Jat 22
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(Texas Lab).ZS On October 15, 2018, the Texas Lab reported that the sample tested positive for 
the Class 38 prohibited substance clenbuterol.25 The second half of the sample was sent to the 
Ohio Analytical Toxicology Laboratory (Ohio Lab) for testing on October 25, 2018.27 On 
December 3, 2018, the Ohio Lab reported that the second specimen also tested positive for 
clenbuterol. 2* 

Afier a hearing was conducted by the Stewards, a ruling was issued that found Petitioner 
in violation of 16 Texas Administrative Code §§ 3 1 l. 104 (duty to ensure horse is drug-free), 319.3 
(prohibiting use of clenbuterol), and 319.302 (duty to guard horse prior to the race). Petitioner 

was assessed a $500 penalty, his license was suspended for 15 days from April 1-15, 2019, and 
the horse was disqualified and the prize purse redistributed. 

B. Petitioner’s Evidence and Argument 

Petitioner submitted no summary disposition evidence or argument. However, Staff 

submitted the recording of the testimony and argument submitted at the hearing before the 

Stewards. 29 

At the Stewards’ hearing, Petitioner arged that the Commission did not give trainers and 
owners enough time from the date of the adoption of the rule prohibiting clenbuterol 

(September 10, 2018) until the date ofthe race (September 21, 2018) to clear the clenbuterol from 

the horse’s system. Petitioner compared Texas to other states, which he stated gave licensees three 
months or longer from the announcement of a prohibition on a substance to enforcement of the 
prohibition.30 Petitioner submitted summaries of studies done on the effect of clenbuterol on 
horses suggesting (1) that it does not have much effect on performance and (2) possible reasons 

25 StaffEx. Jat 10 
2" StaffEx. J at 2. 
17 StaffEx J at 29 
28 Staff EX. Jat 30-31, 
‘9 StaffEx. C 
3" StaffEx C
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for prolonged excretion in urine.31 In his Appeal, Petitioner stated that he was filing the appeal 
because of “Error of law by Stewards“ and because the “[Stewards'] decision is contrary to Rules 

“32 of Racing. 

C. Staff’s Evidence and Argument 

Staff presented evidence in support of its motion showing that the amendment to 16 Texas 
Administrative Code § 319.3(0 prohibiting clenbuterol was proposed by the Commission at a 

June 12, 2018 open meeting, notice of which was published as required in the Texas Register.33 

The proposed rule was published in the Texas Register on June 29, 2018,34 The rule was adopted 
on August 14, 2018, and filed with the Texas Secretary of State on August 15, 2018.35 The rule 
was filed in the Texas Register, with an effective date of September 10, 2018.36 Staff argued that 
the notice and comment period provided 90-days-notice before the race, which was sufficient for 
Petitioner’s horse to clear any clenbuterol in its system to a zero detection level. Furthermore, 

Staff noted that the Commission met the legal requirement for notice by adopting the rule more 
than 30 days (August 14, 2018) after it was published as a proposed rule (June 29, 2018),17 and by 
giving it an effective date (September 10, 2018) of more than 20 days following the date it was 
filed with the Texas Secretary of State (August 15, 2018).38 

In support of its motion for summary disposition, Staff also submitted the documentary 
evidence from the Stewards’ hearing as well as the recording of that hearing.39 Staff argued that, 

at the Stewards’ hearing, Petitioner did not contest the fact that his horse tested positive for 

3‘ StaffEx. L. 
3‘ SlaffEx. N. 
3“ StaffEx D 
3‘ Staff Ex. B; see 43 Tex. Reg. 4291 (June 29, 2018) 
35 Staff Exs. E, G at 8; see 43 Tex. Reg, 5673 at 5680 (Augist 31, 2108). 
’5 StaffEx G at 8 

37 Tex. Gov’t Code § 2001 023(a). 
33 Tex. Gov’t Code § 2001 036 
39 Staff Ex C
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clenbuterol following the race. Rather, Staff submitted transcriptions of Petitioner’s testimony to 

show that Petitioner based his appeal on the argument that the Commission did not provide 
sufficient time to allow his horse to clear the clenbuterol from its system.40 In response, Staff 

contends that as a matter of law, based on the uncontested facts and summary disposition evidence, 
there is no genuine material fact issue regarding whether the Stewards’ rulings were in clear error 

and the rulings should be upheld. 

IV. ANALYSIS 

The ALJ finds that there are no genuine issues of material fact and Staff is entitled to 
summary disposition on Petitioner’s violations of 16 Texas Administrative Code §§ 311.104(b)(2) 
(duty to ensure horse is drug—free), 319.3(1) (prohibiting use of clenbuterol), and 319.302 (duty to 

guard horse prior to the race). Staff is also entitled to summary disposition regarding the sanction 
of the $500 penalty, the 15-day license suspension, and the disqualification of the horse and the 

prize purse redistribution. 

Petitioner failed to establish any material issue of fact regarding whether the Stewards erred 

in finding that he violated 16 Texas Administrative Code §§ 311.104(b)(2), 319.3(0, and 319.302. 
The lab results showing the presence ofclenbuterol in his horse’s urine samples following the race 

on September 21, 2018, were not contested. The only issue raised by Petitioner’s appeal was a 

legal issue: whether the Commission provided proper notice of the adoption and implementation 
of the rule prohibiting clenbuterol. As a matter of law, the evidence showed that the Commission 
complied with the notice requirements of the Texas Administrative Procedure Act.41 Petitioner 

did not make any argument, or cite any legal authority, to contradict or raise a fact issue regarding 
appropriate notice under the law. 

Petitioner’s undisputed violations support the penalties imposed by the Stewards. The Act 
grants the Stewards discretion to impose a penalty of up to $25,000 and a suspension of up to five 

4° Staff Ex. C, Stewards’ Hearing Recording at 20:15733:15, 
4‘ Tex Gov’t Code 2001 023(3), 035
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years for unethical practices or violations of racing rules.42 The Guidelines adopted by the 

Commission support a 15-day license suspension, $500 penalty, and loss of the race purse for these 
violations. As a matter of law, the sanction is not clearly erroneous given Petitioner‘s violations 
of the Commission rules. The scope of the ALJ’s inquiry is limited to determining whether such 
a penalty is clearly in error. No material fact issue was raised regarding this question. 

Accordingly, the ALJ finds that the Stewards’ decision regarding Petitioner’s violations 
of16 Texas Administrative Code §§ 311.104(b)(2), 319.3(0, and 319.302, as well as the 

suspension and penalty imposed, is supported by the evidence presented, and there is no issue of 
material fact regarding whether the Stewards’ holdings are clearly erroneous, Therefore, as a 

matter of law, Smff is entitled to summary disposition on those violations and the associated 
sanctions, 

V. FINDINGS OF FACT 

1. Joseph Michael Davis (Petitioner) is licensed by the Texas Racing Commission 
(Commission) as a trainer/owner under license number 167229. 

2, On September 21, 2018, the horse named Cold Stone Leader, which was trained by 
Petitioner, participated in the llth race at Lone Star Race Park in Grand Prairie, Texas, and 
finished in second place, 

3. On September 24, 2018, one-half of a urine sample taken from Stone Cold Leader 
following the race was sent to Texas Veterinary Medical Diagnostic Laboratory (Texas 
Lab). 

4. On October 15, 2018, the Texas Lab reported that the sample from Stone Cold Leader 
tested positive for the Class 3B prohibited substance clenbuterol. 

5, The second half of Stone Cold Leader’s sample was sent to the Ohio Analytical Toxicology 
Laboratory (Ohio Lab) for testing on October 25, 2018. 

6. On December 3, 2018, the Ohio Lab reported that the second specimen also tested positive 
for clenbuterol. 

‘1 See 16 Tex Admin Code § 307 64(3)
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Afier a hearing was conducted by the Sam Houston Race Park (SHRP) Board of Stewards 
(Stewards), the Stewards issued a ruling (SHRP Ruling No. LSP3513) on 
February 23, 2019. 

In SHRP Ruling No. LSP3513, the Stewards found Petitioner in violation of 16 Texas 
Administrative Code §§ 311.104(b)(2) (duty to ensure horse is drug-free), 319.3(f) 
(prohibiting use of clenbuterol), and 319.302 (duty to guard horse prior to the race), 

Petitioner was assessed a $500 penalty, his license was suspended for 15 days fioni 
April 1-15, 2019, his horse was disqualified, and the prize purse was redistributed. 

The Commission adopted 16 Texas Administrative Code §319.3 (making clenbuterol a 
prohibited drug) on August 14, 2018, more than 30 days afler the rule was published as a 
proposed rule on June 29, 2018. 

The Commission gave 16 Texas Administrative Code §319.3 (making clenbuterol a 
prohibited drug) an effective date of September 10, 2018, which is more than 20 days 
following the date it was filed with the Texas Secretary of State (August 15, 2018). 

On February 26, 2019, Petitioner timely filed with the Commission a Notice of Appeal and 
Request for Stay Regarding Suspension and Fine. 

Commission Staff referred the appeal to the State Office of Administrative Hearings 
(SOAH) on February 28, 2019. 

On March 4, 2019, Staff sent Petitioner the Notice of Hearing. The Notice of Hearing 
contained a statement of the time, place, and nature of the hearing; a statement of the legal 
authority and jurisdiction under which the hearing was to be held; a reference to the 
particular sections of the statutes and rules involved; and either a short, plain statement of 
the factual matters asserted or an attachment that incorporated by reference the factual 
matters asserted in the complaint or petition filed with the state agency. 

Staff filed a Motion for Summary Disposition, along with summary disposition evidence, 
on April 1, 2019. Petitioner did not file a response, Staff‘s summary judgement evidence 
was admitted into the record without objection. 

The first page of Staff‘s Motion for Summary Disposition contained the following 
statement in at least 12-point, bold-face type: “Notice to parties: This motion requests the 
judge to decide some or all of the issues in this case without holding an evidentiary hearing 
on the merits. You have 15 days afier the filing ofthe motion to file a response. Ifyou do 
not file a response, this case may be decided against you without an evidentiary hearing on 
the merits. See SOAH’s rules at 1 Texas Administrative Code §155.505. These rules are 
available on SOAH’s public website." 

The Administrative Law Judge (ALI) found the evidence sufficient to support summary 
disposition, and issued an order on April 22, 2019, cancelling the hearing on the merits and 
closing the record on April 22, 2019.

Page 119 of 148



SOAH DOCKET NOS, 47671973110 PROPOSAL FOR DECISION PAGE 10 

10. 

11. 

12. 

ON SU'MIVIARY DISPOSITION 

VI. CONCLUSIONS OF LAW 

The Commission has jurisdiction over this matter pursuant to the Texas Racing Act. Tex. 
Rev. Civ, Stat, art. 179e (Texas Racing Act) §§ 3,16, 7.04 (since re-codified at Tex. Occ. 
Code ch 2021), 

SOAH has jurisdiction over matters related to the hearing in this proceeding, including the 
authority to issue a proposal for decision with proposed findings of fact and conclusions of 
law, Tex, Gov’t Code ch. 2003', 16 Tex. Admin. Code §§ 307.31(c), .67, 

Petitioner received timely and adequate notice of the allegations against him. Tex. Gov’t 
Code §§ 2001.051-.052. 

The Motion for Summary Disposition contained the required notice, 1 Tex. Admin, Code 
§ 155.505(c)(3). 

The Commission‘s Stewards have authority to conduct hearings and impose penalties, 
Texas Racing Act § 3.07(b); 16 Tex, Admin. Code § 307.61. 

A person aggrieved by a ruling of the Stewards may appeal to the Commission, and those 
appeals are referred to SOAH for hearing. 16 Tex. Admin Code § 307.67. 

The Commission shall refer a matter to SOAH if, after a reasonable time, the proceeding 
cannot be settled through agreement. 16 Tex. Admin. Code § 307.31(c). 

Petitioner has the burden of proof at the hearing on the merits to show the Stewards’ ruling 
was clearly erroneous. 16 Tex. Admin, Code § 307.67(c), 

Clenbuterol is a prohibited drug under Commission rules and shall not be administered to 
a horse participating in racing at any time, 16 Tex, Admin. Code § 3193(1) 

The positive findings by a chemist of a prohibited drug in the test specimens of Petitioner’s 
horse collected on the day ofthe race, subject to the rules of the Commission relating to 
split specimens, is prima facie evidence that the prohibited drug was administered to the 
horse and was carried in the body of the horse while participating in the race. 16 Tex. 
Admin. Code § 319.3(e). 

As a trainer, Petitioner violated Commission rules by failing to ensure that a horse running 
a race while in his care and custody was free firom all prohibited drugs, chemicals, or other 
substances, 16 Tex, Admin. Code § 311,104(b)(2). 

As a trainer, Petitioner violated Commission rules by failing to guard each horse in his 
custody to prevent the administration of a prohibited drug, chemical, or other substance, 
16 Tex Admin. Code § 3191302.
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The Commission gave the required notice for adopting and establishing an effective date 
for 16 Texas Administrative Code § 319.3(f) (making clenbuterol a prohibited drug). Tex. 
Gov’t Code §§ 2001.023(a); .036. 

The Texas Racing Act authorizes the Stewards to impose a penalty of up to $25,000 and a 
suspension of up to five years for unethical practices or violations of racing rules. Texas 
Racing Act § 107(1)); 16 Tex. Admin. Code § 307.64(a). 

An ALJ may grant summary disposition on all or part ofa contested case ifthe pleadings, 
the motion for summary disposition, and the summary disposition evidence show that there 
is no genuine issue as to any material fact and that the moving party is entitled to a decision 
in its favor as a matter of law on all or some of the issues set out in the motion. 1 Tex. 
Admin. Code § 155.505(a). 

As a matter of law, the Stewards‘ ruling that on September 21, 2018, Petitioner violated 16 
Texas Administrative Code §§ 311.104(b)(2) (duty to ensure horse is drug-free), 319.3(1) 
(prohibiting use of clenbuterol), and 319.302 (duty to guard horse prior to the race) was 
not clearly erroneous. 16 Tex. Admin. Code § 307.67(c). 

As a matter of law, the Stewards’ sanctions against Petitioner of a 15-day license 
suspension, $500 penalty, and the disqualification of Petitioner’s horse and redistribution 
ofthe purse were not clearly in error. Texas Racing Act § 3.07(b); 16 Tex. Admin. Code 
§307.64(a), .69. 

Staff is entitled to summary disposition upholding the Stewards” determination regarding 
Petitioner’s violations of 16 Texas Administrative Code §§ 311.104(b)(2), 319.30), 
and 319.302, as well as the penalty and sanctions imposed because, based on the pleadings, 
the motion for summary disposition, and the summary disposition evidence, there is no 
genuine issue as to any material fact. 1 Tex, Admin. Code § 155.505(a), 

SIGNED May 6, 2019.

~ Nb UMMERHAVS 
ADM ; [51 RATIVE LAW JUDGE 
STATE OFFICE OF ADMINISTRATIVE HEARINGS
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State Office of Administrative Hearings 
Kristofer Monson 

Chief Administrative Law Judge 

May 20, 2019 

Chuck Trout VIA FACSIMILE 512/ 833-6907 
Executive Director 
Texas Racing Commission 
8505 Cross Park Drive, Suite 110 
Austin, Texas 78754-4594 

RE: Docket No. 4767193110; Joseph Michael Davis v Texas Racing Commission 

Dear Mr. Trout: 

On May 6, 2019, I issued a Proposal for Decision on Summary Disposition (PFD) in this 
case. It contains my recommendation and underlying rationale. 

On May 7, 2019, Oklahoma-licensed attorney Joe Mac Hayes filed a Notice of Intent to 
Seek Pro Hac Vice Admission in this Matter and a Motion to Set Aside Default Judgment on behalf 
of Petitioner Joseph Michael Davis. Staff of the Texas Racing Commission filed a response on 
May 8, 2019, opposing both the request for pro hac vice admission and the motion to set aside 
default. Because I have already issued a PFD, the State Office of Administrative Hearings no 
longer has jurisdiction to rule on either the request or the motion, Since both were filed within the 
time period for exceptions, I will provide comments in this exceptions letter addressing Mr. Hayes” 
motion, even though it was not expressly designated as exceptions. I will not comment on the 
request for pro hac vice, as it does not involve the findings in the PFD. 

As Staff points out in its response, the PFD is not a default judgment governed by 1 Texas 
Administrative Code § 155.501; rather, it is a PFD on summary disposition governed by 1 Texas 
Administrative Code § 155.505: 

Summary disposition shall be granted on all or part of a contested case if the 
pleadings, the motion for summary disposition, and the summary disposition 
evidence show that there is no genuine issue as to any material fact and that the 
moving party is entitled to a decision in its favor as a matter of law on all or some
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ofthe issues expressly set out in the motion. Summary disposition is not permitted 
based on the ground that there is no evidence of one or more essential elements of 
a claim or defense on which the opposing party would have the burden of proof at 
hearing. (Emphasis added.) 

The fact that Petitioner did not respond or present evidence does not change the burden of 
proof in a summary disposition proceeding. Staff was required to prove that it was entitled to 
summary disposition as a matter of law. As fiilly set out in the PFD, Staff met its burden of 
proving that there were no genuine issues as to any material fact and, as a matter of law, Staff was 
entitled to judgment in its favor. 

For the above reasons, and as further detailed in the PFD, I do not recommend any changes 
to the PFD and I will not take further action to address the Motion to Set Aside Default Judgment. 

Sincerely, 
s, 1 v 

\e 
fibre/:7, x \.-t\ «w»- 

~~ ~~ J‘E’I‘dune Summei’hays 
Administrative Law Judge 

IS/db 

cc. Virginia Fields, Texas Racmg Commission, 8505 Cross Park Drive, Suite 110, Austin, TX 78754 7 VIA 
FACSIMILE 512-833-6907 
Joseph Michael Davis, Post Office Box 589, Lawtell, LA 70550 7 VIA REGULAR MAIL 
John Mac Hayes, 115 East 16th Street, Unit # l, Tulsa, OK, 741 19 7 VIA REGULAR MAIL 

P O Box 13025 Austin, Texas 7871 13025 
| 
300 W 15‘“ Street Austin, Texas 78701 

Phone 512747574993 
1 
Fax: 51247574994 

hLIPL/Mwwtspahtexasggv
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SOAH No. 476-19-3110 
TxRC No. 2019-O2-03 

 
 

IN RE: THE APPEAL OF § 
  §  BEFORE THE 
  §                 
JOSEPH MICHAEL DAVIS FROM § 
  § 
  § TEXAS RACING COMMISSION 
STEWARDS RULING LSP 3513 § 
 
 

ORDER OF THE COMMISSION 
 

On October 29, 2019, the Texas Racing Commission (“Commission”) considered 

in open meeting the appeal of Joseph Michael Davis (“Petitioner”), trainer/owner license 

number 167229, from Stewards’ Ruling LSP 3513 (“the ruling”). The Commission 

hereby makes the following findings based on the record of this matter: 

(a) On or about February 19, 2019, the Sam Houston Race Park Board of Stewards 

issued Ruling LSP 3513, finding Petitioner in violation of 16 TAC §§ 311.104(b)(2), 

Trainers; 319.3(f), Medication Restricted; and 319.302, Reasonable Diligence Required; 

resulting from the horse “Cold Stone Leader” participating and placing in the eleventh 

race at Sam Houston Race Park on September 21, 2018, with the prohibited substance 

clenbuterol. 

(b) In the ruling, Petitioner was fined $500 and suspended for fifteen (15) days from 

April 1-15, 2019, the horse was disqualified and declared unplaced, and the purse was 

redistributed. 

(c) On or about February 26, 2019, Petitioner filed an appeal of the ruling with the 

Commission and requested a stay of the suspension while the appeal was pending. 
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In Re: The Appeal of Joseph Michael Davis from Stewards Ruling LSP 3513 Page 2 
TxRC No. 2019-O2-03 
Order of the Commission 
 
 
(d) On or about March 14, 2019, the Commission’s Executive Director denied 

Petitioner’s request for a stay of the suspension. 

(e) On or about May 6, 2019, based on Respondent’s Motion for Summary Disposition, 

the administrative law judge issued a proposal for decision finding no clear error in the 

ruling. 

IT IS HEREBY ORDERED that the proposal for decision, attached to this order, 

is adopted in full. Stewards’ Ruling LSP 3513 is upheld in all respects. 

If enforcement of this order is restrained by an order of a court, this order takes 

effect on a final determination by that court or an appellate court in favor of the Texas 

Racing Commission. 

ISSUED AND ENTERED the _______ day of October 2019. 

 
 
________________________________  ________________________________ 
John T. Steen III, Chair    Ronald F. Ederer, Vice Chair 
 
 
________________________________  ________________________________ 
Tim Kleinschmidt      Steven Mach 
 
 
________________________________  ________________________________ 
Margaret Martin     Connie McNabb, DVM 
 
 
________________________________  ________________________________ 
Michael Moore     Robert C. Pate  

 
________________________________   
Arvel Waight, Jr. 
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SOAH DOCKET NO. 476-19-3111 

ROLANDO ALMANZA, § BEFORE THE STATE OFFICE 
Petitioner §

§ 
v. § OF

§ 
TEXAS RACING COMMISSION, § 

Respondent § ADMINISTRATIVE HEARINGS 

PROPOSAL FOR DECISION 
ON SUMMARY DISPOSITION 

Rolando Almanza (Petitioner) appealed Sam Houston Race Park (SHRP) Board of 
Stewards (Stewards) Rulings Nos. LSP3514 and LSP 3515 to the Texas Racing Commission 
(Commission), The Stewards’ rulings determined that two horses trained by Petitioner had 
participated in races at Lone Star Race Park in Grand Prairie, Texas, and that both horses” urine 
had tested positive for a Class 3B prohibited substance following the races, The Stewards 
suspended Petitioner’s license for 15 days and imposed an administrative penalty of $500 for each 

horse, disqualified both horses from the races, and redistributed the purses, 

The Commission staff (Staff) filed a Motion for Summary Disposition on April 1, 2019. 

Petitioner did not file a response. The Administrative Law Judge (ALJ) found the evidence 
sufficient to support summary disposition in favor of Staff, and issued an order on April 22, 2019, 
cancelling the hearing and closing the record, Based on the pleadings, the summary judgment 
evidence, and the applicable law, the ALJ finds that summary disposition should be granted in 
favor of Staff. 

I. JURISDICTION, NOTICE, AND PROCEDURAL HISTORY 

There were no contested issues of jurisdiction or notices Those issues are set forth in the 

Findings of Fact and Conclusions of Law below,
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The Stewards held a joint evidentiary hearing on February 14, 2019, on the alleged 

violations for both horses. On February 23, 2019, the Stewards issued two rulings, one for each 
horse, suspending Petitioner’s license for 15 days1 and fining him $500 under each mling. 
Petitioner timely filed with the Commission a Notice of Appeal and Request for Stay Regarding 
Suspension and Fine on February 26, 2019.2 Staff referred the appeal to the State Office of 

Administrative Hearings (SOAH) on February 28, 2019. 

II. APPLICABLE LAW 

Horse racing in Texas is governed by the Texas Racing Act (Act) and the rules promulgated 

by the Commission pursuant to the Act.3 The Commission’s rules provide that a trainer shall 
ensure that a horse running a race while in the trainer’s care and custody “is free from all prohibited 

drugs, chemicals, or other subs‘mnces.M Under the Commission’s rules, the trainer is required to 

guard each animal in his or her custody to prevent the administration of a prohibited drug, 

chemical, or other substance.5 A positive finding by a chemist of a prohibited drug, chemical, or 
other substance in a test specimen of a horse collected on the day of a race, subject to the rules of 
the Commission relating to split specimens, is prima facie evidence that the prohibited drug, 

chemical, or other substance was administered to the animal and was carried in the body of the 
animal while participating in a race.6 

The rules go on to state that “clenbuterol is prohibited and shall not be administered to a
7 horse participating in racing at any time.” Any horse that has a test specimen containing 

‘ The suspensions were to run concurrently Staff Ex B 
2 Staff Ex R, 
3 Tex. Rev, Civ, Stat art 179e (Act), 16 Tex. Admin. Code part 8 Effective April 1, 2019, the Act was IC’COdlfied 
and is now found in Texas Occupations Code ch 2021 In this Proposal for Decision, the ALJ has cited to the version 
in effect when the underlying Stewards’ ruling was made 
4 16 Tex. Admin Code § 311.1o4(b)(2), 
5 16 Tex. Admin Code § 319.302 
6 16 Tex Admin Code § 319 3(e) 
7 16 Tex. Admin. Code § 319.30) The rules set out some exceptions to this rule which are not applicable in this 
case 16 Tex Admin Code § 319 3(0(2)—(3)
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clenbuterol must be placed on the “Veterinarian’s List” (List) for not less than 60 days and would 
have to test negative to be removed from the List.8 

A horse may only be administered clenbuterol by a licensed veterinarian and under certain 
specified conditions. If those conditions are met, the horse will be placed on the List for 30 days 
following the date of administration of the drug as prescribed, and may not be removed from the 
List until it tests negative. A horse placed on the List may not be entered in a race until it has been 
removed from the List.9 

The Commission’s rules provide that an administrative penalty may be assessed against an 
individual who violates the Act or a Commission rule.10 The Act authorizes the Stewards to 
impose a penalty of up to $25,000 and a suspension of up to five years for unethical practices or 
Violations of racing rules.11 The Commission’s mles state that if a race horse tests positive for a 

prohibited substance, the trainer may be assessed a penalty, the horse disqualified, and the purse 
redistributed, and the horse may be declared ineligible to race for a period of time.12 The 
Commission has adopted further guidelines for penalties (Guidelines),13 Under the Guidelines, if 
a horse tests positive for a Class 3B prohibited substance such as clenbuterol, the appropriate 
penalty is a 15-day license suspension, $500 fine, and loss ofthe purse.” 

3 15 Tex. Admin Code § 319.3(00). 
" 16 Tex. Admin Code § 319.3(f)(2)-(3), 
m 15 Tax Admin Code § 323 101(3) 
“ Act § 3.07(b), 16 Tex Admin, Code § 307 64(a) 
‘2 16 Tex. Admin. Code § 319.304(a) 
” Staff Ex N, Revised Equine Medication Classification Policy and Penalty Guidelines (Guidelines), effective 
Sept 10, 2018 
” Staff Ex N
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A person aggrieved by a ruling of the Stewards may appeal to the Commission, and those 
appeals are referred to SOAH for hearing,15 In an appeal, the petitioner has the burden of proving 

that the Stewards’ mling was clearly erroneous.” 

In this case, Petitioner has alleged that the Stewards made an “error of law” and failed to 
follow the Commission’s rules.17 At the Stewards’ hearing, Petitioner argued that he was not given 
sufficient notice of the adoption of the rule prohibiting clenbuterol.18 An agency must publish 
notice of a proposed rule a minimum of 30 days in advance of the intended adoption date.19 Upon 
adopting the proposed rule, the agency publishes the rule in the Texas Register. The rule may 
become effective no sooner than 20 days following the filing of the adopted rule with the Texas 
Secremry of State.20 

An AL] may grant summary disposition on all or part of a contested case if the pleadings, 
the motion for summary disposition, and the summary disposition evidence show that there is no 
genuine issue as to any material fact and that the moving party is entitled to a decision in its favor 
as a matter of law on all or some ofthe issues set out in the motion.21 

III. DISCUSSION 

A. Undisputed Facts 

1. Mr. Corona Crystal (SHRP N0. LSP3514) 

‘5 16 Tex Admin Code § 307 57 
‘6 16 Tex. Admin. Code § 307.6702). 
‘7 Staff Ex. R (Petitioner's Notice of Appeal of SHRP Nos. LSP3514 and LSP3515). 
‘3 Staff Ex C 
‘9 Tex. Gov’t Code § 2001 023(a). 
2° Tex. Gov’t Code § 2001 036 
1‘ 

1 Tex Admin Code§ 155 505(8)
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Petitioner is licensed by the Commission as an owner/trainer with license number 
157588.22 On September 22, 2018, the horse named Mr. Corona Crystal, which was trained by 
Petitioner, participated in the eighth race at Lone Star Race Park in Grand Prairie, Texas, and 
finished in first place.23 On September 24, 2018, one-half of a urine sample taken from the horse 
following the race was sent to Texas Veterinary Medical Diagnostic Laboratory (Texas Lab). On 
October 15, 2018, the Texas Lab reported that the sample tested positive for the Class 3B 
prohibited substance clenbuterol.24 The second half of the sample was sent to the Ohio Analytical 
Toxicology Laboratory (Ohio Lab) for testing on October 25, 2018. On November 20, 2018, the 
Ohio Lab reported that the second specimen also tested positive for clenbuterol.25 

Afier a hearing was conducted by the Stewards, a ruling was issued that found Petitioner 
in violation of 16 Texas Administrative Code §§ 3 1 l. 104 (duty to ensure horse is drug-free), 319.3 
(prohibiting use of clenbuterol), and 319.302 (duty to guard horse prior to the race). Petitioner 

was assessed a $500 penalty, his license was suspended for 15 days from April 1-15, 2019, and 
the horse was disqualified and the prize purse redistributed. 

2. Zoomin Patriot (SHRP No. LSP3515) 

On September 22, 2018, the horse Zoomin Patriot, which was trained by Petitioner, 
participated in the eleventh race at Lone Star Race Park in Grand Prairie, Texas, and placed 
second.26 On September 24, 2018, one half of a urine sample taken from the horse following the 
race was sent to the Texas Lab. On October 15, 2018, the Texas Lab reported that the sample 
tested positive for the Class 3B prohibited substance clenbuterol.Z7 The second half of the sample 

22 StaffEx. Jar 28 
2’ Stalxs. I, J. 
1‘ Staf‘fEx Jat2 
25 Staff Ex. Jat 33 
‘6 StaifExs. O, P 
1’ StaffEx P at2
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was sent to the Ohio Lab for testing on October 25, 2018. On November 20, 2018, the Ohio Lab 
reported that the second specimen also tested positive for clenbuterol.28 

Afier a hearing was conducted by the Stewards, a ruling was issued on February 23, 2019, 
that found Petitioner in violation of 16 Texas Administrative Code §§ 311.104 (duty to ensure 
horse is drug-free), 319.3 (prohibiting use of clenbuterol), and 319.302 (duty to guard horse prior 

to the race). Petitioner was assessed a $500 penalty, his license was suspended for 15 days from 
April 1-15, 2019, to run concurrently with his suspension for Mr, Corona Crystal, Zoomin Patriot 
was disqualified, and the prize purse was redistributed. 

B. Petitioner’s Evidence and Argument 

Petitioner submitted no summary disposition evidence or argument. However, Staff 

submitted the recording of the testimony and argument submitted at the hearing before the 

Stewards. 29 

At the Stewards’ hearing, Petitioner arged that the Commission did not give trainers and 
owners enough time from the date of the adoption of the rule prohibiting clenbuterol 

(September 10, 2018) until the date ofthe races (September 22, 20 18) to clear the clenbuterol from 

the horses’ systems. Petitioner compared Texas to other states, which he stated gave licensees 
three months or longer from the announcement of a prohibition on a substance to enforcement of 

the prohibition. 

C. Staff’s Evidence and Argument 

Staff presented evidence in support of its motion showing that the amendment to 16 Texas 
Administrative Code § 319.3 prohibiting clenbuterol was proposed by the Commission at a 

23 Staff Ex. P at 30731 
19 StaffEx C
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June 12, 2018 open meeting, notice of which was published as required in the Texas Register.30 

The proposed rule was published in the Texas Register on June 29, 2018.31 The rule was adopted 
on August 14, 2018, and filed with the Texas Secretary of State on August 15, 2018.32 The rule 
was filed in the Texas Register, with an effective date of September 10, 2018.33 Staff argued that 
the notice and comment period provided 90 days’ notice before the race, which was sufficient for 
Petitioner's horses to clear any clenbuterol in their systems to a zero detection level. Furthermore, 

Staff noted that the Commission met the legal requirement for notice by adopting the mle more 
than 30 days (August 14, 2018) after it was published as a proposed rule (June 29, 2018),34 and by 
giving it an effective date (September 10, 2018) of more than 20 days following the date it was 
filed with the Texas Secretary of State (August 15, 2018).” 

In support of its motion for summary disposition, Staff also submitted the documentary 
evidence from the Stewards’ hearing as well as the recording of that hearing.36 Staff argued that, 

at the Stewards’ hearing, Petitioner did not contest the fact that his horses tested positive for 

clenbuterol following the races. Rather, Sufi submitted transcriptions of Petitioner’s testimony to 
show that Petitioner based his appeal on the argument that the Commission did not provide 
sufficient time to allow his horses to clear the clenbuterol from their systems.37 In response, Staff 

contends that as a matter of law, based on the uncontested facts and summary disposition evidence, 
there is no genuine material fact issue regarding whether the Stewards’ rulings were in clear error 

and the rulings should be upheld. 

3“ StaffEx. D. 
3‘ StaffEx B, see 43 Tex Reg 4291 (June 29, 2018) 
32 Staff Exs. E, G at 8; see 43 Tex. Reg. 5673 at 5680 (August 31, 2108) 
3’ StaffEx. G at 8. 
3‘ Tex Gov’t Code § 2001 023(a) 
35 Tex. Gov’t Code § 2001 036 
3“ StaffEx. C 
37 Staff EX C, Swwards’ Hearing Recording at 19 1 1-22 35, 30 40-35 30
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IV. ANALYSIS 

The ALJ finds that there are no genuine issues of material fact and Surf is entitled to 
summary disposition on Petitioner’s violations of 16 Texas Administrative Code §§ 311.104(b)(2) 
(duty to ensure horse is drug—free), 319.3(1) (prohibiting use of clenbuterol), and 319.302 (duty to 

guard horse prior to the race). Staff is also entitled to summary disposition regarding the sanctions 
of the $500 penalties, the 15-day license suspension, and the disqualifications and the prize purse 

redistributions. 

Petitioner failed to establish any material issue of fact regarding whether the Stewards were 

clearly erroneous in finding that he violated 16 Texas Administrative Code §§ 311.104(b)(2), 
319.3(f), and 319.302. The lab results showing the presence of clenbuterol in his horses” samples 
following the races on September 22, 2018, were not contested. The only issue raised by 
Petitioner’s appeal was a legal issue: whether the Commission provided proper notice of the 
adoption and implementation of the rule prohibiting clenbuterol. As a matter of law, the evidence 
showed that the Commission complied with the notice requirements of the Texas Administrative 
Procedure Act.38 Petitioner did not make any argument, or cite any legal authority, to contradict 
the summary disposition evidence or raise a fact issue regarding appropriate notice under the law. 

Petitioner’s undisputed violations support the penalties imposed by the Stewards. The Act 
grants the Stewards discretion to impose a penalty ofup to $25,000 and a suspension of up to five 

years for unethical practices or violations of racing rules.” The Guidelines adopted by the 
Commission support a 15-day license suspension, $500 penalty, and loss ofthe race purse for these 
violations. Nothing in the record suggests that the sanction is clearly erroneous given Petitioner’s 

Violations of the Commission rules. The scope of the ALJ’s inquiry is limited to determining 
whether such a penalty is clearly in error. No material fact issue was raised regarding this question. 

33 Tex. Gov’t Code §§ 2001,023(a), 036, 
39 See 16 Tax Admin Code § 307 54(3)
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Accordingly, the ALJ finds that the Stewards’ decision regarding Petitioner’s violations 
of16 Texas Administrative Code §§ 311.104(b)(2), 319.3(0, and 319.302, as well as the 

suspension and penalty imposed, is supported by the evidence presented, and there is no issue of 
material fact regarding whether the Stewards’ holdings are clearly erroneous. Therefore, Staff is 

entitled to summary disposition on those violations and the associated sanctions. 

10. 

11. 

V. FINDINGS OF FACT 

Rolando Almanza (Petitioner) is licensed by the Texas Racing Commission (Commission) 
as a trainer/owner under license number 1575 88. 

On September 22, 2018, the horse named Mr. Corona Crystal, which was trained by 
Petitioner, participated in the eighth race at Lone Star Race Park in Grand Prairie, Texas, 
and finished in first place. 

On September 24, 2018, one-half of a urine sample taken from Mr. Corona Crystal 
following the race was sent to Texas Veterinary Medical Diagnostic Laboratory (Texas 
Lab). 

On October 15, 2018, the Texas Lab reported that the first Mr. Corona Crystal sample 
tested positive for the Class 3B prohibited substance clenbuterol. 

The second half of the Mr. Corona Crystal sample was sent to the Ohio Analytical 
Toxicology Laboratory (Ohio Lab) for testing on October 25, 2018. 

On November 20, 2018, the Ohio Lab reported that the second Mr. Crystal Corona 
specimen also tested positive for clenbuterol. 

On September 22, 2018, the horse Zoomin Patriot, which was also trained by Petitioner, 
participated in the eleventh race at Lone Star Race Park in Grand Prairie, Texas, and placed 
second. 

On September 24, 2018, one-half of a urine sample taken from Zoomin Patriot following 
the race was sent to the Texas Lab. 

On October 15, 2018, the Texas Lab reported that the first Zoomin Patriot sample tested 
positive for the Class 3B prohibited substance clenbuterol. 

The second half of the Zoomin Patriot sample was sent to the Ohio Lab for testing on 
October 25, 2018. 

On November 20, 2018, the Ohio Lab reported that the second specimen from 
Zoomin Patriot also tested positive for clenbuterol.
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After a joint hearing was conducted by the Sam Houston Race Park (SHRP) Board of 
Stewards (Stewards), the Stewards issued two rulings, one on Mr. Crystal Corona 
(SHRP Ruling No, LSP3514) and one on Zoomin Patriot (SHRP Ruling No. LSP3515), on 
February 23, 2019. 

In each ruling, the Stewards found Petitioner in violation of 16 Texas Administrative Code 
§§ 311,104 (duty to ensure horse is drug-free), 319,3 (prohibiting use of clenbuterol), 
and 319.302 (duty to guard horse prior to the race), 

In each ruling, Petitioner was assessed a $500 penalty, his license was suspended 
for 15 days from April 1-15, 2019, (to run concurrently), each horse was disqualified, and 
each prize purse was redistributed. 

The Commission adopted 16 Texas Administrative Code § 319.3(f) (making clenbuterol a 
prohibited drug) on August 14, 2018, more than 30 days afler the rule was published as a 
proposed rule on June 29, 2018. 

The Commission gave 16 Texas Administrative Code §319.3 (making clenbuterol a 
prohibited drug) an effective date of September 10, 2018, which is more than 20 days 
following the date it was filed with the Texas Secretary of State (August 15, 2018). 

On February 26, 2019, Petitioner filed an appeal of the Stewards’ rulings 
SHRP No. LSP3514 and SHRP No. LSP3515 with the Commission. 

Commission Staff referred the appeals to the State Office of Administrative Hearings 
(SOAH) on February 28, 2019. 

On March 4, 2019, Staff sent Petitioner the Notice of Hearing. The Notice of Hearing 
contained a statement of the time, place, and nature of the hearing; a statement of the legal 
authority and jurisdiction under which the hearing was to be held; a reference to the 
particular sections of the statutes and rules involved; and either a short, plain statement of 
the factual matters asserted or an attachment that incorporated by reference the factual 
matters asserted in the complaint or petition filed with the state agency, 

Staff filed a Motion for Summary Disposition, along with summary disposition evidence, 
on April 1, 2019. Despite receiving notice ofthe motion, Petitioner did not file a response. 
Staff‘s summary judgement evidence was admitted into the record without objection. 

The first page of Staff’s Motion for Summary Disposition contained the following 
statement in at least 12-point, bold-face type: “Notice to parties: This motion requests the 
judge to decide some or all of the issues in this case without holding an evidentiary hearing 
on the merits. You have 15 days afler the filing ofthe motion to file a response. Ifyou do 
not file a response, this case may be decided against you without an evidentiary hearing on 
the merits. See SOAH’s rules at 1 Texas Administrative Code §155.505. These rules are 
available on SOAH’s public website.”
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10. 

11. 

ON SU'MIVIARY DISPOSITION 

The Administrative Law Judge (ALT) found the evidence sufficient to support summary 
disposition, and issued an order on April 22, 2019, cancelling the hearing on the merits and 
closing the record on April 22, 2019. 

VI. CONCLUSIONS OF LAW 

The Commission has jurisdiction over this matter pursuant to the Texas Racing Act, Tex, 
Rev. Civ. Stat. art. 179e (Texas Racing Act) §§ 3.16, 7.04 (since re-codified at Tex. Occ, 
Code ch 2021), 

SOAH has jurisdiction over matters related to the hearing in this proceeding, including the 
authority to issue a proposal for decision with proposed findings of fact and conclusions of 
law. Tex. Gov’t Code ch. 2003', 16 Tex. Admin. Code §§ 307.31(c), .67. 

Petitioner received timely and adequate notice of the allegations against him. Tex. Gov’t 
Code §§ 2001.051-.052. 

The Motion for Summary Disposition contained the required notice. 1 Tex, Admin. Code 
§ 155.505(c)(3), 

The Commission’s Stewards have authority to conduct hearings and impose penalties. 
Texas Racing Act § 307(1)); 16 Tex. Admin. Code § 30761, 

A person aggrieved by a ruling of the Stewards may appeal to the Commission, and those 
appeals are referred to SOAH for hearing. 16 Tex. Admin. Code § 307.67. 

The Commission shall refer a matter to SOAH if, after a reasonable time, the proceeding 
cannot be settled through agreement. 16 Tex. Admin. Code § 307.3l(c). 

Petitioner has the burden of proof at the hearing on the merits to show the Stewards’ rulings 
were clearly erroneous. 16 Tex. Admin, Code § 307.67(c). 

Clenbuterol is a prohibited drug under Commission rules and shall not be administered to 
a horse participating in racing at any time. 16 Tex. Admin. Code § 319.3(1). 

The positive findings by a chemist of a prohibited drug in the test specimens ofPetitioner’s 
horses collected on the day ofthe races, subject to the rules ofthe Commission relating to 
split specimens, is prima facie evidence that the prohibited dmg was administered to the 
horses and was carried in the bodies ofthe horses while participating in the races. 16 Tex. 
Admin. Code § 319.3(e), 

As a trainer, Petitioner violated Commission rules by failing to ensure that a horse running 
a race while in his care and custody was free from all prohibited drugs, chemicals, or other 
substances. l6 Tex. Admin, Code § 311.104(b)(2),
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As a trainer, Petitioner violated Commission rules by failing to guard each horse in his 
custody to prevent the administration of a prohibited drug, chemical, or other substance. 
16 Tex. Admin. Code § 319.302. 

The Commission gave the required notice for adopting and establishing an effective date 
for 16 Texas Administrative Code § 319,3(0 (making clenbuterol a prohibited drug). Tex, 
Gov’t Code §§ 2001.023(a); .036. 

The Texas Racing Act authorizes the Stewards to impose a penalty of up to $25,000 and a 
suspension of up to five years for unethical practices or violations of racing rules. Texas 
Racing Act § 3.070)); 16 Texi Admin. Code § 307i64(a). 

An ALJ may grant summary disposition on all or part ofa contested case ifthe pleadings, 
the motion for summary disposition, and the summary disposition evidence show that there 
is no genuine issue as to any material fact and that the moving party is entitled to a decision 
in its favor as a matter of law on all or some of the issues set out in the motion. 1 Tex. 
Admin. Code § 155.505(a). 

As a matter of law, the Stewards’ rulings that on September 22, 2018, Petitioner violated 
16 Texas Administrative Code §§ 311.104(b)(2) (duty to ensure horse is drug-free), 
3 19.3(0 (prohibiting use ofclenbuterol), and 319.302 (dutyto guard horse prior to the race) 
were not clearly erroneous. 16 Tex. Admin. Code § 307.67(c). 

As a matter of law, the Stewards’ sanctions of two concurrent 15-day license suspensions, 
two $500 penalties, and the disqualification of each horse and redistribution of each purse 
were not clearly in error. Texas Racing Act § 3,07(b); 16 Tex, Admin, Code 
§§ 307i64(a), .69. 

Staff is entitled to summary disposition upholding the Stewards’ determination regarding 
Petitioner’s violations of 16 Texas Administrative Code §§ 311.104(b)(2), 319.3(0, 
and 319.302, as well as the penalty and sanctions imposed because, based on the pleadings, 
the motion for summary disposition, and the summary disposition evidence, there is no 
genuine issue as to any material fact. 1 Tex. Admin. Code § 155.505(a). 

SIGNED May 6, 2019.

~~ 
J NNE SUMMERHAYS 
ADA IS'I’RATIVE LA‘V JUDGE 
STATE OFFICE OF ADMINISTRATIVE HEARINGS
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State Office of Administrative Hearings 
Kristofer Morison 

Chief Administrative Law Judge 

May 20, 2019 

Chuck Trout VIA FACSIMILE 512/ 833-6907 
Executive Director 
Texas Racing Commission 
8505 Cross Park Drive, Suite 110 
Austin, Texas 78754-4594 

RE: Docket No. 4767193111; Rolando Almanza v Texas Racing Commission 

Dear Mr. Trout: 

On May 6, 2019, I issued a Proposal for Decision on Summary Disposition (PFD) in this 
case. It contains my recommendation and underlying rationale. 

On May 7, 2019, Oklahoma-licensed attorney Joe Mac Hayes filed a Notice of Intent to 
Seek Pro Hac Vice Admission in this Matter and a Motion to Set Aside Default Judgment on behalf 
of Petitioner Rolando Almanza. Staff of the Texas Racing Commission filed a response on 
May 8, 2019, opposing both the request for pro hac vice admission and the motion to set aside 
default. Because I have already issued a PFD, the State Office of Administrative Hearings no 
longer has jurisdiction to rule on either the request or the motion, Since both were filed within the 
time period for exceptions, I will provide comments in this exceptions letter addressing Mr. Hayes” 
motion, even though it was not expressly designated as exceptions. I will not comment on the 
request for pro hac vice admission, as it does not involve the findings in the PFD. 

As Staff points out in its response, the PFD is not a default judgment governed by 1 Texas 
Administrative Code § 155.501; rather, it is a PFD on summary disposition governed by 1 Texas 
Administrative Code § 155.505: 

Summary disposition shall be granted on all or part of a contested case if the 
pleadings, the motion for summary disposition, and the summary disposition 
evidence show that there is no genuine issue as to any material fact and that the 
moving party is entitled to a decision in its favor as a matter of law on all or some
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ofthe issues expressly set out in the motion. Summary disposition is not permitted 
based on the ground that there is no evidence of one or more essential elements of 
a claim or defense on which the opposing party would have the burden of proof at 
hearing. (Emphasis added.) 

The fact that Petitioner did not respond or present evidence does not change the burden of proof 
in a summary disposition proceeding. Staff was required to prove that it was entitled to summary 
disposition as a matter of law. As fully set out in the PFD, Staff met its burden of proving that 
there were no genuine issues as to any material fact and, as a matter of law, Staff was entitled to 
judgment in its favor, 

For the above reasons, and as fiirther detailed in the PFD, I do not recommend any Changes 
to the PFD and I will not take further action to address the Motion to Set Aside Default Judgment. 

Qincere1y, ~ 
~~

\ ~ ~ 
» e 

t 
buviwshsaw WM... 

"\
: 

.lba’imc Summerhays 
Administrativa Law Judge 

JS/db 

cc: Virginia Fields, Texas Racing Commission, 8505 Cross Park Drive, Suite 110, Austin, TX 78754 — VIA 
FACSIMILE 512783376907 
Rolando Almanza, 333 E Lakewood Blvd, Lot 11 1, Holland, NH, 49424 — VIA REGULAR MAIL 
John Mac Hayes, 115 East 16th Street, Unit # 1, Tulsa, OK, 741 19 - VIA REGULAR MAIL 

P O Box 13025 Austin, Texas 7871 1—3025 
| 
300 W 15‘“ Street Austin, Texas 78701 

Phone 512747574993 
1 
Fax: 51247574994 

hLIPL/lwwwtspahtexasggv
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SOAH No. 0476-19-3111 
TxRC No. 2019-O2-04 

 
IN RE: THE APPEAL OF § 
  §  BEFORE THE 
  §                 
ROLANDO ALMANZA FROM § 
  § 
STEWARDS RULINGS §  
LSP 3514 & LSP 3515 §         TEXAS RACING COMMISSION 
 

ORDER OF THE COMMISSION 
 

On October 29, 2019, the Texas Racing Commission (“Commission”) considered 

in open meeting the appeal of Rolando Almanza (“Petitioner”), trainer/owner license 

number 157588, from Stewards’ Rulings LSP 3514 and LSP 3515 (“the rulings”). The 

Commission hereby makes the following findings based on the record of this matter: 

(a) On or about February 19, 2019, the Sam Houston Race Park Board of Stewards 

issued Ruling LSP 3514, finding Petitioner in violation of 16 TAC §§ 311.104(b)(2), 

Trainers; 319.3(f), Medication Restricted; and 319.302, Reasonable Diligence Required; 

resulting from the horse “Mr. Corona Crystal” participating and placing first in the eighth 

race at Lone Star Race Park on September 22, 2018, with the prohibited substance 

clenbuterol. 

(b) In the ruling, Petitioner was fined $500 and suspended for fifteen (15) days from 

April 1-15, 2019, the horse was disqualified and declared unplaced, and the purse was 

redistributed. 

(c) On or about February 19, 2019, the Sam Houston Race Park Board of Stewards 

issued Ruling LSP 3515, finding Petitioner in violation of 16 TAC §§ 311.104(b)(2), 

Trainers; 319.3(f), Medication Restricted; and 319.302, Reasonable Diligence Required; 

resulting from the horse “Zoomin Patriot” participating and placing in the eleventh race 
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at Lone Star Race Park on September 22, 2018, with the prohibited substance 

clenbuterol. 

(d) In the ruling, Petitioner was fined $500 and suspended for fifteen (15) days from 

April 1-15, 2019, the horse was disqualified and declared unplaced, and the purse was 

redistributed. 

(e) On or about February 26, 2019, Petitioner filed an appeal of the rulings with the 

Commission and requested a stays of the suspension while the appeal was pending. 

(f) On or about March 14, 2019, the Commission’s Executive Director denied 

Petitioner’s request for a stay of the suspension. 

(g) On or about May 6, 2019, based on Respondent’s Motion for Summary Disposition, 

the administrative law judge issued a proposal for decision upholding the Stewards’ 

rulings finding no clear error. 

IT IS HEREBY ORDERED that the proposal for decision attached to this order is 

adopted in full. Stewards’ Ruling LSP 3514 and Stewards’ Ruling LSP 3515 are upheld 

in all respects. 

If enforcement of this order is restrained by an order of a court, this order takes 

effect on a final determination by that court or an appellate court in favor of the Texas 

Racing Commission. 

 

ISSUED AND ENTERED the _______ day of October 2019. 

 
________________________________  ________________________________ 
John T. Steen III, Chair    Ronald F. Ederer, Vice Chair 
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________________________________  ________________________________ 
Tim Kleinschmidt      Steven Mach 
 
 
________________________________  ________________________________ 
Margaret Martin     Connie McNabb, DVM 
 
 
________________________________  ________________________________ 
Michael Moore     Robert C. Pate  

 
________________________________   
Arvel Waight, Jr. 
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VI. PROCEEDINGS ON
OCCUPATIONAL LICENSES

C. The proposal for decision in SOAH
No. 0476-19-2614, Sigifredo Gonzalez
Jr. v. Texas Racing Commission

This item has been reset to the next Commission meeting. 
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VII. EXECUTIVE SESSION 
The following items may be discussed and considered in 
executive session or open meeting, with any action taken 
in the open meeting: 

A. Under Texas Government Code § 551.071(1), the 
Commission may enter an executive session to seek 
the advice of its attorney regarding pending or 
contemplated litigation, or regarding a settlement 
offer.   

B. Under Texas Government Code § 551.071(2), the 
Commission may enter an executive session to 
discuss all matters identified in this agenda where the 
commission seeks the advice of its attorney as 
privileged communications under the Texas 
Disciplinary Rules of Professional Conduct of the 
State Bar of Texas.  This may include, but is not 
limited to, legal advice regarding the Open Meetings 
Act, the Administrative Procedures Act, and the Texas 
Racing Act. 

C.Under Tex. Occ. Code § 2025.005, the Commission 
may open an executive session to review security 
plans and management, concession, and totalisator 
contracts.  

 
VIII.  SCHEDULING OF NEXT COMMISSION 

MEETING 
 
IX.  ADJOURN 
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